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Sexual Harassment cont.

C O M M U N I T Y  U P - D A T E

reasonable person.

What Can You do to Protect your
Association?

In many circumstances, sexual
harassment claims against community
associations will not be properly
covered by the association’s general
liability or directors and officers liability
insurance policies.  Accordingly, in order
to manage the association’s risks,
managers and directors should create
mechanisms and procedures to
adequately handle these kinds of issues
before liability attaches.  

With regard to employees and agents,
an association should conduct an
appropriate background check of all
relevant parties.  The association should
check and verify references to reduce
the possibility that someone with a
predisposition to or history of sexually
harassing behavior is unwittingly placed
in a position to do so.

Associations should implement
effective policy statements, making it
clear that harassing behavior is not
tolerated, whether it is in the form of
director on resident, resident on
resident, or employee on resident
harassment. Should such an incident
occur, there should be an
unintimidating and effective procedure
for fil ing a complaint with the
association.  If the alleged perpetrator is
a board member or employee of the
association, great care should be taken
to avoid any conduct that may be
perceived as retaliatory.  Although
complaints should be taken seriously,
the association should always give the
alleged harasser the right to rebut the
accusation, and should be presumed
innocent until proven otherwise.  Any
meetings regarding these matters
should be held in private, and
publicizing such events to third parties
may be defamatory conduct and could
result in yet another legal problem for
the association. 

• Failure to file the Annual Report on time (by May 1, 2004) may subject the
corporations to a penalty.  

• Florida corporations, including all associations, can file the Annual Report
on-line.   

• The on-line Annual Report is very similar to the Annual Report form what
was previously mailed to each business entity,  the information required
for both is the same and the instructions for completing the forms are the
same.  

• Corporations which have any questions, or problems completing the
Annual Report form, are encouraged to call Public Access at (850)245-
6939 or the Corporate Information Line at (850)488-9000, but both are
now toll calls.

This year community associations will not
receive the usual Annual Report form from
the Florida Division of Corporations. Instead,
Florida corporations will only receive a memo
as a reminder to file.
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THE INFORMATION SET FORTH IN THIS BULLETIN IS GENERAL AND SUMMARY IN NATURE AND IS NOT INTENDED AS SPECIFIC LEGAL ADVICE APPLICABLE
TO YOUR ASSOCIATION. IF YOU HAVE QUESTIONS REGARDING THE CONTENTS OF THIS RELEASE AS IT APPLIES TO YOUR SITUATION, PLEASE CONTACT
THE ASSOCIATION ATTORNEY RESPONSIBLE FOR YOUR FILE. IN ADDITION, WE WISH TO REAFFIRM THE FACT THAT THE PRINCIPLES OF LAW CITED
HEREIN ARE SUBJECT TO CHANGE FROM TIME TO TIME.

In the case of Smith v. Glen Cove
Apartment Condominiums Master
Association, Inc., 847 So.2d 1107 (Fla.
4th DCA 2003), low income tenants
filed a class action complaint against
the association and other defendants
who were owners and lessors of the
units.  The class member tenants
lived in units that were condemned by
the city as a result of a roof collapse.
The lawsuit alleged that the collapse
was caused by the association’s

In the case of Berger v. Riverwind Parking
LLP, 842 So.2d 918 (Fla. 5th DCA 2003),
the court was presented with several
issues relating to the enforceability of
restrictions that prohibited commercial
use.  First, the court addressed whether or
not restrictions that a lot owner had actual
knowledge of were valid even though, at
the time of sale, the developer did not
record the restrictions against the lot.
Second, the court considered whether
restrictions that a lot owner has actual
knowledge of are extinguished if the
restrictions are not re-recorded before the
elapse of the 30 year period described in
Chapter 712 of the Florida Statutes
(MRTA).  Third, the court addressed
whether a document recorded by the
developer (after the initial restrictions were
recorded) could breathe new life into
restrictions that would otherwise have
been extinguished in accordance with
MRTA.  

With respect to the first issue, the court
held that, if a person takes title to a lot and
has actual knowledge of the restrictions,
then the restrictions are valid even though
they were not recorded against the lot at
the time of purchase.  Although the court
made this general assertion, it held that
there was not sufficient evidence to prove
actual knowledge with respect to two out
of the three lots at issue.  The only lot
owner that the court determined had
actual knowledge of the restrictions was

TENENTS WIN SUIT Over Roof Collapse
breached a statutory duty when it
fai led to maintain the common
elements. 
The lesson to be learned from this
case is that associations must
maintain the common elements.
Failure to maintain the common
elements can lead to structural
defects and/or class lawsuits by
tenants that could cost the
association (and the unit owners who
pay maintenance) a large amount of
money.

COURT UPHOLDS MRTA Extinguishment

failure to maintain the roofs.   
The District Court of Appeal held that
the suit could be maintained as a class
action by the tenants and noted that
approximately 100 people were affected
by the roof collapse.  The court also
noted that the residents of low income
housing would probably be unable to
bring separate actions.  The court
al lowed the tenants to sue the
association even though they did not
own the units because the association

the lot owner who admitted that he was
aware of the restrictions prior to purchase.
Therefore, although actual knowledge is
sufficient to subject a unit owner to
restrictions that are not recorded against a
property prior to purchase, it is difficult to
prove that the lot owner had actual notice at
the time of purchase.

Next, the court discussed whether
restrictions that unit owners have actual
knowledge of are extinguished by MRTA.
The court held that actual knowledge of the
restrictions does not save them from MRTA
extinguishment. 

Finally, the court examined whether or not a
document that the developer recorded after
the date the initial restrictions were recorded
extended the time to re-record the restriction
against the lots.  The court noted that the
document at issue did not specifically
reference the recording information of the
original governing documents or add any
new restrictions (In fact, the recorded
document lifted the restrictions on certain
lots and reaffirmed that the restrictions still
applied to other lots.).   The court held this
document was not sufficient to extend the
MRTA period.  As a result, the court wiped
out the recorded restrictions in accordance
with MRTA.  

This case demonstrates the importance of
re-recording the governing documents of a
homeowner’s associations.  To insure
compliance with MRTA, governing

documents of a homeowner’s association
must be re-recorded prior to the elapse of
thirty (30) years from the EARLIER of the
date that the first lot was sold or the date
the declaration was recorded.  Otherwise,
the association risks losing the power to
enforce the deed restrictions.  

The court indicated that, in the future, it
might consider allowing a recorded
amendment that explicitly references the
original governing documents to extend
the MRTA period.  Associations should
NOT rely on amendments extending the
MRTA period but if, for some reason, the
Association missed the 30 year MRTA
period, a recorded amendment that
explicitly references the original governing
documents may extend the time to re-
record them.   

Finally, it is also of note that the court
determines the validity of the restrictions
on a lot by lot basis.  MRTA is a very
complicated statute and its intricacies are
not addressed in this article.  If the
homeowner’s association complies with
the 30 year rule described above, the
homeowner’s association will not run into
MRTA problems with any of the lots.
However, if an association does not
comply with the above rule, time is of the
essence. It is important for the association
to act fast because the restrictions may
still be saved, at least with respect to some
of the lots.


