


obligation to pay assessments arises
from a covenant running with the land.
A second line of authority has held that
post-petition assessments are
dischargeable because they arose from
a pre-petition contract. A third line has
taken a compromise position that post-
petition assessments are dischargeable
unless the debtor resided in or leased
the unit.

The Judge in that case noted that, in
1994, Congress attempted to resolve
this split of authority by enacting
Bankruptcy Code Section 523(a)(16),
which provides: 

A discharge ... does not discharge an
individual debtor from any debt— 

(16) for a fee or assessment that
becomes due and payable after the
order for relief to a membership
association with respect to the debtor’s
interest in a dwelling unit that has
condominium ownership or in a
share of a cooperative housing
corporation, but only if such fee or
assessment is payable for a period
during which— 

(A) the debtor physically occupied a
dwelling unit in the condominium or
cooperative project; or 

(B) the debtor rented the dwelling unit
to a tenant and received payments
from the tenant for such period, but
nothing in this paragraph shall except
from discharge the debt of a debtor for
a membership association fee or
assessment for a period
arising before entry of
the order for relief in a
pending or subsequent
bankruptcy case.
(emphasis added)

While this amendment
may have solved
the problem for
condominium and
cooperative associations, unfortunately,

direct reference to homeowners
associations is missing from the
statute, although the legislative history
seems to imply coverage for
homeowners associations. [See 140
Cong. Rec. H10770 (daily ed. October 4,
1994), “[T]his Section amends Section
523(a) of the Bankruptcy Code to except
from discharge those fees that become
due to condominiums, cooperatives, or
similar membership associations after
the filing of a petition...”] On the other
hand, however, another court has since
extensively reviewed the legislative
history of Section 523(a)(16), including
Senate floor comments, and concluded
that Section 523(a)(16) did not extend to
homeowners associations. 

As such, there is still much confusion
on the issue as it relates to
homeowners associations, and
associations should proceed with
caution and consult with a qualified
bankruptcy attorney when seeking to
enforce a post-petition assessment.
This is because, in Florida, there still
exists a decision by another judge in the
Middle District, which is still good law,
even though it was decided before the
1994 Bankruptcy Code amendment, in
which the Chapter 7 debtors moved for
contempt and sanctions based on a
homeowners association’s alleged
violations of the discharge order, and
the Court held that the debtor
homeowners’ obligation to the
homeowners association for fees that

became due post-petition was a
“pre-petition debt”
discharged in Chapter 7,
which the association could
not attempt to collect
without violating the
discharge order.

In order to assist the debtor
through the bankruptcy
process and assist in the
administration of the
estate, the Bankruptcy Code
allows for the priority

payment of certain
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administrative expenses of the debtor’s
estate incurred post-petition over those
of other unsecured creditors so long as
they are an actual and necessary cost of
preserving the estate. In a 1989 case out
of Tennessee involving a Florida
condominium, the condominium
association moved for allowance, as an
administrative expense, of the
maintenance and condominium
assessment fees accruing post-petition
against condominium units owned by
the debtor. The Bankruptcy Court in
Tennessee held that a claim for
maintenance and condominium
assessment fees asserted by a
condominium association was not
entitled to an “administrative expense”
priority as an “actual” and “necessary”
cost of preserving the estate, absent a
showing that the assessments were
actually utilized to preserve and benefit
the individual condominium units
owned by the debtor, and not the
condominium community as whole.

In a 1986 case from the Middle District
of Florida, the Chapter 11 debtor moved
to hold a condominium association in
contempt for violation of the automatic
stay, and the association moved to
allow the filing of a lien. The Court held
that the post-petition recordation of a
claim of lien on a debtor’s
condominium did not relate back to any
time pre-petition, and violated the
automatic stay because, under Florida
law (as it was written at the time), a lien
was only effective when recorded. 

The Court found that, on one hand,
under the Bankruptcy Code, the post-
petition recordation of a mechanic’s lien
for work performed pre-petition relates
back to time pre-petition under Florida
law, and the lien defeats or has priority
over the rights of a trustee or a debtor
holding status of a hypothetical lien
creditor under the Bankruptcy Code, so
that the fil ing of a lien would be
permissible post-petition for the
purpose of perfecting a mechanic’s lien.
However, also under the Bankruptcy
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Code, the court found that the post-
recordation filing of liens, which, in
contrast to mechanic’s liens, are
effective only upon recordation under
Florida law (as it was written at that
time), did not relate back to any time
pre-petition, and therefore violates the
automatic stay.

In response to that case, the Florida
Legislature in 1990 amended Fla. Stat.
§718.116 by adding subsection (5) to
state that a condominium association
lien to secure the payment of
assessments is effective from and shall
relate back to the recording of the
original declaration of condominium, or,
in the case of lien on a parcel located in
a phase condominium, the last to occur
of the recording of the original
declaration or amendment thereto
creating the parcel. 

Now, after the 1990 amendments
creating §718.116(5), F.S., condominium
associations do not need to seek stay

relief to record and perfect their pre-
petition lien rights, and are treated as
other statutory lien holders, such as
materialmen and mechanics’ lien
holders, in their ability to pursue this
remedy unimpeded by the automatic
stay.  However, since homeowners
associations are not covered by a
similarly applicable statute,
homeowners associations would be
covered under the old case law holding
that such liens did not relate back to any
time pre-petition and, therefore, an
attempt to perfect them post-petition
violates the automatic stay.

The interplay between bankruptcy and
association law creates other interesting
and complex issues for associations in
enforcing their rights.   If trends
continue as predicted, more
associations will be facing unit owner
bankruptcies and they will need to know
how to navigate the post-petition
waters.

• There are varying levels of approval required for a bulk cable contract as opposed to a bulk contract with a provider
of SMATV.  

• A bulk cable contract can be approved by the Board of Directors without the need for a membership vote, pursuant
to Sections 718.113 and 719.101(1)(b), Florida Statutes.  

• A contract for SMATV, however, involves the installation of a satellite dish on the common elements or association
property; it will also be subject to Sections 718.113 and 719.101(1)(b), Florida Statutes, but as an alteration, it will
require approval by the members as provided for in the Declaration of Condominium for alterations to the
common elements or association property or, if the Declaration is silent, the approval of at least seventy-five
percent (75%) of the total membership.  

• Although a bulk cable contract is subject to certain cancellation rights by the owners in a condominium, the
installation of a satellite dish will almost always require approval before installation.

Many communities have begun to explore a satellite system, otherwise referred to as
Satellite Master Antenna Television (SMATV), as an alternative to cable.  Although
the individual unit owners have the right to install a satellite dish within the
parameters defined in the OTARD (Over The Air Reception Device) rules
promulgated by the Federal Communications Commission, the installation of a
master antenna or master dish by the association is considered to be an alteration to
the common elements of a condominium or cooperative.
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Non-competition agreements
sometimes arise in the context of
community associations, especially in
the arena of hiring security guards
formerly employed by previous security
companies.  Although the case of Wolf,
D.V.M. v. James G. Barrie, P.A., 28 FLW
D2233 (Fla. 2nd DCA, 2003), is not
directly on point, it does set forth the
basic law on the issue of non-compete
clauses in Florida contracts.

In 1992, Wolf began practicing
veterinary ophthalmology at The Animal
Eye Clinic, a division of Barrie.  At the
beginning of the business relationship,
Wolf signed a non-compete clause that
prohibited him from engaging in or
having any interest in any activity or
venture, which involved the practice of
veterinary ophthalmology within certain
Florida counties, for a minimum period
of 12 months following his termination
of employment.

In the case of Wimberly v. Securities
Technology Group, Inc., 29 FLW D421
(Fla. 4th DCA, 2004), the trial court and
the appellate court both held that the
plaintiff/appellant, David Wimberly, did
not have a disability under the Florida
Civil Rights Act (“FCRA”), s. 760.01-11,
Florida Statutes, or under the Americans
with Disabilities Act (“ADA”), 42 U.S.C.
s.12101-12213 (1998).

Florida courts construe the Florida Civil
Rights Act in conformity with the
Americans with Disabilities Act so a
disability discrimination cause of action
is analyzed under the ADA.  The ADA
defines a disability as:
1. A physical or mental impairment that

substantially limits one or more of the
major life activities of such individual;

PROTECTION FROM Competition
has no legitimate interest in protecting
against competition in that business;
-An employer which abandons its
business may not enforce a covenant
not to compete; 
-The proper test to be applied is
whether the interest it was designed to
protect is still outstanding in the
covenantee; and
-Once an employee resigns, an
employer cannot later fire that
employee in order to gain the benefit of
a restrictive covenant that applied only
when the employee was terminated.

The court held that Barrie cannot
enforce the 1992 restrictive covenant
against Wolf since Wolf was not
terminated (the company was sold),
and when Wolf opened his new
practice, Barrie had no legitimate
business interest to protect from Wolf’s
competition.

“ADA” Claim Limp

In July 2002, Barrie sold the assets of The
Animal Eye Clinic to another company.
Wolf began working as an independent
contractor with this new company but did
not sign a non-compete agreement with
them.  Several months later, Wolf
terminated his arrangement with the new
company and opened his own veterinary
ophthalmology practice.  One month after
that, Barrie rescinded its asset purchase
agreement and filed a lawsuit against
Wolf, seeking to enforce the terms of its
1992 non-compete clause.

Florida courts have held as follows:

-The existence of a legitimate business
interest of the employer that requires
protection is a condition precedent to the
validity of a non-compete covenant;
-The employer must be engaged in the
business that the covenant seeks to
protect;
-If the employer is not in a like business, it

2. A record of such impairment; or
3. Being regarded as having such

impairment.

Mr. Wimberly claimed that he had a
disability that met the parameters of #1
above.

Moreover, the United States Supreme
Court has noted that “merely having an
impairment does not make one disabled
for purposes of the ADA.  Claimants also
need to demonstrate that the impairment
limits a major life activity.”  [See Toyota
Motor Mfg. Ky., Inc. v. Williams, 534 U.S.
184, 195 (2002).]   One of the salient points
of that case was that walking constituted a
major life activity.  For there to be a
disability within the meaning of the ADA,

there must be a substantial limitation on
a major life activity to the point that the
disabled person must be completely
unable to perform the activity or be
significantly restricted in performing the
activity compared to an average person.

Mr. Wimberly was found to have a slight
limp that caused him to move slower
than he previously had. However, this
limp did not substantially limit his ability
to walk and, thus, did not amount to a
substantial limitation. The trial court
granted summary judgment in favor of
the defendants and the appellate court
affirmed.


