


In interpreting what constitutes a reasonable
accommodation, Congress has stated that the
reasonable accommodation requirement does
not entail an obligation to do everything
humanly possible to accommodate a disabled
person; cost (to the defendant) and benefit (to
the plaintiff) merit consideration as well.
Similarly, the concept of necessity must
illustrate that the desired accommodation will
affirmatively enhance a disabled personÕs
quality of life by ameliorating the effects of the
disability.  The following case summaries
describe the types of situations in which the
Courts have evaluated discrimination claims
under the FHAA for failing to make reasonable
accommodations in rules, policies, practices
and services for handicapped individuals. 

In the case of United States v. Cohen-Strong &
California Mobile Home Park Management
Co., 29 F.3rd 1413 (9th Cir. 1994), a mobile
home owner alleged that the California
Mobile Home Park Management Co. had
discriminated against her in violation of the
FHAA by refusing to waive guest fees
charged against her handicapped daughterÕs
home health care aid. The Mobile Home
ParkÕs policy was to charge residents a fee of
$1.50 per day for the presence of long term
guests and $25.00 per month for guest
parking. Defendants argued that any fee,
which is generally applicable to all residents
of a housing community, could not
constitute discrimination. The Court denied
the mobile home owner relief under the
FHAA, finding that a waiver of the guest and
parking fees at issue was not necessary to
afford Ms. Cohen-Strong equal opportunity
to use and enjoy her dwelling. 

One of the most prevalent and controversial
accommodations under the FHAA concerns
requests to house pets for certain medicinal
and/or service-oriented functions. See Gary A.
Poliakoff, "Prescription Pets: The New Miracle
Drug," CAI’s Journal of Community Association
Law, Vol. 12, No. 2 (1999); and Becker &
Poliakoff, P.A.Õs Community Update, October
1999. The acceptance of service animals
trained to assist sight or hearing impaired
individuals is not debatable. However, there
is a dispute when dealing with requests to
waive pet restrictions based upon claims that
a pet is necessary for everything from
companionship to relieving symptoms of
depression and arthritis.

One of the unsettled issues dealing with pets
as an accommodation is whether the pet must
have certain discernable skills related to the
ownerÕs handicap. In Bronk v. Ineichen, 54 F.3d
425 (7th Cir. 1995), the Court determined that

the FHAA requires, at a minimum, a showing
that the desired accommodation will
affirmatively enhance the disabled plaintiffÕs
quality of life by ameliorating the effects of the
disability. In this type of situation, a hearing
dog is per se reasonable within the meaning of
the FHAA. Despite the per se reasonableness
of this type of accommodation, the Court
found that the dog in question had no
discernible skills. The landlord was able to
demonstrate that the dog in question was not a
hearing dog and that he had not been certified
at a training center and, therefore, the
accommodation was unreasonable.

Conversely, in the case of In re Kenna Homes
Cooperative Corporation, 557 S.E.2d 787 (W. Va.
2001), a resident challenged the cooperativeÕs
occupancy regulation prohibiting animals,
except for service animals, that provided that
such service animals must be properly trained
and certified for the particular disability. The
associationÕs rule further required that
residents provide the cooperative with a
certificate from a physician specializing in the
field of the claimed disability, certifying that the
resident suffers from the claimed disability.
The court found that such a restriction was
proper and could be implemented in such a
manner as not to violate the FHAA. Further,
the court expressly found that even if a
service animal were otherwise trained or
certified, the animal may be a nuisance to
other residents and the owner must maintain
good sanitary conditions with respect to the
service animal. The resident would also be
financially responsible for any damage
caused by the service animal. 

Despite the line of cases enforcing "no pet"
provisions involving claims of medical
necessity, there are a number of cases in which
the courts have sided with the pet owner. In
one such case, a tenant sought to keep a cat to
alleviate his mental anxiety, pain and
depression, which resulted from a medical
disabil i ty known as f ibromyalgia, a
musculoskeletal condition. The owner
presented expert physician testimony that the
cat he sought to keep provided him therapeutic
benefits by relieving his anxiety and depression.
The Administrative Law Judge (ALJ) ruled
against the housing provider which refused to
waive its no pet policy.  § 25, 145 HUD v. Dutra,
No. HUD ALJ 90-93-1753-8, (HUD Office of
Administrative Law Judges 11-12-96).

A similar decision was rendered in a case
involving a tenant suffering from depression
who sought to keep a dog.  The ALJ agreed with
the tenant that her depression was a mental
handicap protected by the ActÕs anti-
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discrimination provisions. He also agreed with
the tenantÕs expert witnesses who opined that
the dog was a necessary therapeutic device to
alleviate the tenantÕs symptoms. ¤ 25, 080
HUD v. Riverbay, NO HUD ALJ 02-93-0320-1,
(HUD Office of Administrative Law Judges 9-8-
94).

Unlike "no pet" provisions, the cases
addressing the issuance of parking spaces as
an accommodation under the FHAA are much
more uniform. The common defense asserted
by most associations is that parking spaces are
considered "common elements" owned by
each unit owner as tenants in common
pursuant to the governing documents. The
governing documents generally provide that
the declaration cannot be altered except by
amendment unanimously approved by all unit
owners affected, or some variation thereof.
Courts have almost unanimously rejected this
argument.

For example, in Gittleman v. Woodhaven
Condominium Association, Inc., 972 F. Supp.
894 (Dist.Ct. N.J. 1997), the District Court
reviewed the existing case law regarding the
issuance of a parking space as an
accommodation and, in rejecting the
associationÕs defense that it was unable to
provide the space based upon the declaration,
found that the association was "duty bound" to
provide the complainant with a space.  The
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This is a good opportunity to review the
terms of your bulk contract and be
prepared in the event Adelphia
determines that the rate being charged
to your association is so far under
market that the contract is not in the
best interests of Adelphia and should be
terminated. If Adelphia makes this
determination, the Bankruptcy Court will
in all likelihood allow Adelphia to
terminate the contract and Adelphia
will then attempt to re-negotiate a
contract with your association for
higher rates. The best way to prepare
for this is to be mindful of the term left
on your contract, as well as the other
options for bulk television services
available to your association.

Should you receive any further
documentation from the bankruptcy, you
are strongly encouraged to contact your
association counsel immediately.






