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C O M M U N I T Y  U P - D A T E

TRANSACTION In Homeowners’
Associations CAN BE TAXING

Typically, the declaration of restrictive
covenants governing a homeowners’
association will contain a provision whereby
the developer is obligated to convey the
common areas of the community to the
association on or before the time control of
the association is turned over from the
developer to the association's members
("transition"). In fact, Chapter 720, Florida
Statutes, the Florida Homeowners’
Association Act, provides that, for
homeowners’ associations which were
created after 1995, the developer is required,
at the developer's expense, to deliver all
deeds to common property owned by the
association within ninety (90) days after the
time the members are entitled to elect at
least a majority of the board of directors of
the association.  

However, it is important that, at the time of
transition, each homeowners’ association
determine whether or not ad valorem taxes
have been paid by the developer on the
common areas to be conveyed to the
association. In Florida, each county
assesses real property for ad valorem taxes.
In that regard, "ad valorem" is a Latin
phrase meaning "according to value."
Thus, an ad valorem tax is a tax imposed on
real property based on the value of that
property.  More specifically, an ad valorem
tax is a tax levied on real property in
proportion to its value, as determined by
assessment or appraisal.  

The tax is calculated by multiplying the
taxable value of the real property by the
millage rate. The taxable value is
determined by the County Property
Appraiser's office based on various factors
including, but not limited to, fair market
value, geographic location, and the use of
the property.  This task is monitored by the
Florida Department of Revenue, which
establishes rules and regulations that must
be adhered to by the various County
Property Appraisers' offices. The millage
rate is determined by dividing the approved
taxing district budget for the tax year by the
taxable value.  The millage rate is translated
as a rate per $1,000.00 of taxable value.

For example, if the millage rate is 2.00 (.002
x $1,000.00), a taxable value of $10,000.00
of real property would require the payment
of $20.00 in ad valorem taxes.  A mill is
1/10th of one percent (1%).

Ad valorem real property taxes are due for
the calendar year beginning January 1st and
ending December 31st.  Taxes become
payable on November 1st of that year, and
are due on January 1st of the following year,
and become delinquent on April 1st of the
following year. Accordingly, the record
owner of the property, the taxpayer, has five
(5) months in which to pay the tax before it
becomes delinquent.  

Florida law prohibits the separate taxation of
condominium common elements.  The
legal theory is that the value of the common
amenities (for example, the clubhouse,
swimming pool, tennis courts, roadways,
etc.) are already included in the value of the
individual units, and separate taxation of
those items would constitute unlawful
double taxation.  

The law for homeowners associations is
slightly different. Common areas in
communities governed by homeowners’
associations are not specifically exempt
from ad valorem taxation by law in the same
manner as condominium common
elements. However, Florida's Attorney
General has opined that common areas in
homeowners’ associations should not be
separately taxed if the value of the use
rights in the common areas is included in
the value of the homes. Accordingly, in
many homeowners’ association-operated
communities where development has
been completed, the County Property
Appraiser will assess the common areas
owned by the association at an adjusted
rate, or at zero valuation. 

However, what happens if a developer,
through inadvertence or otherwise, fails to
convey the common areas in a
homeowners’ association-operated
community to the association following
transition?  More than one association has
been surprised to learn that its common
areas were being sold at public auction for

unpaid taxes, when the association had
never even received a tax bill for the
property. This occurred because the ad
valorem tax bill is sent to the owner of the
property, the developer, who may no
longer have any interest in paying taxes on
the property,  particularly i f  the
development has been built out, and the
developer is no longer involved in the
development of the homeowners’
association-operated community.

Further, if the common areas in a
homeowners’  associat ion-operated
community are still owned by the developer,
the County Property Appraiser may assess
the property at a higher taxable value than if
it were owned by the association. The
association could then be faced with a
delinquent tax bill on property assessed at
a higher value than it would have been,
had it been owned by the association. 

Once real estate taxes become delinquent,
there is a legal process by which the
property for which the taxes have not been
paid is auctioned off in the form of the sale
of tax certificates, in order to temporarily
satisfy the tax obligation for the property.
In that regard, the county will first advertise
the delinquency to the public. Thereafter,
investors will investigate the properties and
bid on the tax certificates. The investor who
bids the lowest interest percentage
purchases the tax certificate, and the
overdue tax begins to incur interest at that
rate. In order to satisfy the tax lien, the
property owner must pay the face value of
the tax certificate and all accrued interest.  If
the tax certificate is not redeemed within
two (2) years, the person who purchased
the tax certificate at auction may "force" a
sale of the property to collect on his or her
investment in the tax certificate.  

Furthermore, it is imperative that each
association determine whether taxes have
been paid by the developer on those
common areas prior to deeding same to
the association. At transit ion, the
association must identify the common
areas and insure that the developer has
deeded or will deed all of the common
areas to the association.

By: E. Austin White, Esq.



Pg.4 AUGUST 2003

THE INFORMATION SET FORTH IN THIS BULLETIN IS GENERAL AND SUMMARY IN NATURE AND IS NOT INTENDED AS SPECIFIC LEGAL ADVICE APPLICABLE
TO YOUR ASSOCIATION. IF YOU HAVE QUESTIONS REGARDING THE CONTENTS OF THIS RELEASE AS IT APPLIES TO YOUR SITUATION, PLEASE CONTACT
THE ASSOCIATION ATTORNEY RESPONSIBLE FOR YOUR FILE. IN ADDITION, WE WISH TO REAFFIRM THE FACT THAT THE PRINCIPLES OF LAW CITED
HEREIN ARE SUBJECT TO CHANGE FROM TIME TO TIME.

From time to time, a question arises about
whether directors or officers of a community
association can be compensated for their
services. This issue was recently addressed in
the case of Basch v. Hopson, Taddeo and
Garden-Aire Village Condominium Association,
Inc., 27 Fla. L. Weekly D2555, (Fla 4th DCA),
decided in November 2002.

An owner f i led suit against his
condominium association, the association
president and vice president, contesting
compensation which was being paid to the
officers by the association.  

The bylaws of the association described the
duties of the President and the Vice
President. The bylaws also required that any
compensation to be paid to officers "shall
be fixed by the members at their annual
meeting." 

Mr. Basch alleged that the owners had never
voted to pay the officers, and that they should
not have been paid, as the payment was not in
accordance with procedural requirements in
the bylaws. He asked that the amounts paid
be reimbursed to the association, and that an

In the case of Costa del Sol Condominium
Association, Inc. v. Morrell, Case No. 02-
5011 (October 14, 2002), the Declaration
of Condominium for Costa del Sol
Condominium provided that "the
Association shall have the right to have
keys to all units and in the event that an
owner installs a new or additional lock or
locks on the front or entrance door to a
unit,  the owner shall  furnish the
Association with a key to all said locks
within forty-eight (48) hours after the new
lock or locks are installed."

Pursuant to Section 718.111(5), Florida
Statutes, a condominium association has
the irrevocable right of access to each unit
during reasonable hours, when necessary

To COMPENSATE Or Not To COMPENSATE
their services were above and beyond the
scope of their duties as set forth in the bylaws,
but the Appellate Court found that there was
no description of any such services, so there
was nothing in the Court Record which
supported the defense. Accordingly, the trial
court decision was reversed.

According to the state statutes, which apply to
all community associations, payment of an
officer or director can only be made if it is
authorized by the bylaws and, then, only if the
procedural requirements for approval of the
compensation have been met. Some bylaws
will allow compensation by vote of the board,
and other bylaws may require approval by a
percentage of the membership at a members’
meeting. Most bylaws provide that no
compensation is to be paid to officers or
directors, and do not contain any procedures
for approval of compensation.  In those cases,
officers and directors cannot be paid for
services related to their elected positions.
Individuals can be paid for business services,
separate and apart from their duties as an
officer or director, but any such arrangement
should be thoroughly documented, and
disclosed to the board and to the membership.

Surrender the KEYS

injunction be issued to prevent any further
payments from being made.

The association and the president responded
that the compensation was not for work
performed in their capacity as an officer or
director but, instead, was for services unrelated
to their duties as officers or directors. They asked
that the Court grant a motion for summary
judgement, as there were no genuine issues of
material fact, since the compensation was for
services outside of the scope of the duties
described in the bylaws for the offices which were
held. The trial court issued a Final Summary
Judgement in favor of the officers and the
association.  Mr. Basch appealed the result.

The Court of Appeal reversed the ruling for two
reasons. In the trial court case, the first claim was
that the additional compensation was not
authorized by the unit’s owners, as required by
the bylaws. Although the association and the
officers stated they were entitled to be paid, they
did not provide any documentation of authority
which would have allowed them to pay officers
compensation beyond any which had been
previously set by the membership. The
association and the officers also claimed that

for the maintenance, repair, or replacement
of any common elements or of any portion
of a unit to be maintained by the association
pursuant to the declaration or as necessary
to prevent damage to the common elements
or to a unit or units.

Frances Morrell, a unit owner in Costa del
Sol Condominium, refused to provide the
Association with a key to his unit arguing,
among other things, that he had a right to
know how the keys are stored, under what
conditions the keys will be used, and who
will be allowed to have access to or use of
the keys. However, the arbitrator held that
the issue of whether or not the Association
will access the unit in a manner that meets
Mr. Morrell’s requirements did not excuse

his failure to provide the Association
access to his unit as required by the
Condominium Act and the Declaration of
Condominium. Mr. Morrell’s defense of
fear of damage to or loss of property and
distrust of the Association were denied. 

In conclusion, the association’s right of
access to the units is sufficient to support
a  requ i rement  in  the  govern ing
documents that unit owners must provide
keys to their units to the association. A
unit owner may not refuse to comply with
this requirement on the basis that he or
she does not trust the association or is not
comfortable with the procedures of the
association concerning the storage or use
of such keys.


