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exposing the inside to hurricane

force winds and the pressure

created therefrom is potentially

disastrous and certainly dangerous.

Accordion shutters seem to be

the most popular. These are the

folding, permanent shutters that

slide into a box at the side of the

window or door on pre-installed

tracks. They are a convenient way

to secure sliding glass doors as

well. Roll-down shutters can be

motorized or hand-cranked. They

sl ide vertical ly down a set of

tracks and lock at the bottom. It

may be necessary to insert

reinforcing rods into these types

of shutters to secure large

windows and doors. Storm panel

shutters are a less expensive

alternative but are difficult to put

in place in advance of a storm

because they are somewhat bulky

and the instal lat ion requires

access to the exterior of the

window or door being secured.

Other options, like plywood or

tape, are not recommended and,

under most circumstances, do

not comply with the building code.

Ease of instal lat ion is very

important, especially in buildings

that have older residents and/or

few employees.  

Finally, a board of directors of a

condominium association may

want to think about mandating the

installation and use of hurricane

shutters pursuant to Section

718.113(5), Florida Statutes, as

long as the association obtains the

approval of a majority of the

membership. Upon the affirmative

vote of a majority of the members

of the association, the board may

install the shutters, repair,

maintain, remove, operate and

replace them, regardless of

whether the shutters are located

on common elements, l imited

common elements or the individually

owned units. However, this option

is not available when the

condominium contains code

compliant laminated glass or

window film architecturally designed

for hurricane protection.

Review of 

Insurance Coverage & Claims 

Both the Condominium and

Cooperative Acts require the board

of directors to obtain and maintain

adequate insurance to protect the

property subject to the governance

of an association. However, the

obligations may not end with the

requirements of the black-letter

law. It is important to review the

governing documents of the

community to determine whether

statutory coverage is adequate,

or whether the association is

contractually liable for insuring

portions of the property not set

forth in the Acts. The board should

carefully review the policy with its

agent to determine what the policy

does and does not cover.

Deductibles and exclusions should

be reviewed and understood as

well. It may be advisable to

purchase additional riders on the

policy to protect the membership of

the association from the costs

associated with reconstruction after

a casualty in accordance with the

current applicable building codes.  It

may also be advisable to keep a

copy of the policy (at least the

declaration pages) in a remote

location that will be accessible if the

property is substantially destroyed.

You may also want to review the

documents to determine whether

the individual members have the

obligation to purchase and maintain

insurance on the unit interiors and

personal property and then

ascertain whether the members

are in compliance with such

provision, if it exists.

Ounce of Prevention...
continued from page 1

continued from page 1

✔ If the board fails to certify the
recal l  (re jects the recal l
attempt), it is required to file
a petition for arbitration within
five (5) business days of the
date of the board meeting.

✔ If the board certifies (accepts)
the recall, the removed Board
members must relinquish all
i tems belonging to the
association (including books
and records) within five (5)
business days.

✔ The  pe t i t i o n  f o r  r eca l l
arbitration may only include
the grounds for rejecting the
recall that were announced
at the board meeting and
listed in the minutes of that
meeting.

✔ Section 617.0808, Florida
Statutes, governs the removal
of board members in a
homeowner’s association.
While there is no expedited
recall arbitration procedure
set up for homeowners’
associations, the recalling
owners can petition the circuit
court to order the directors
to relinquish their seats.
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The collection of taxes, sale of tax
certificates, sale of properties and
issuance of tax deeds are governed by
the provisions of s.192.042, Florida
Statutes.  Property taxes, while not
generally an overwhelming portion of the
cost of owning property,
can easi ly be the
source of the loss of
that same property.
Real estate taxes or ad
valorem taxes are
taxes which are
supposed to be
based upon the
value of the property
or the added value of
the improvements to the
property. Therefore, your real
estate taxes generally have one
component which is for the
assessed value placed on the
land and a second one for
the assessed value placed on
the improvements to the land to
come up with one total assessed
property value.  

The Property Appraiser’s Office
generally sends out notices, not tax
bills, of the proposed property taxes,
which are to be levied each year.
Generally, taxes are paid for the
previous year. If taxes remain unpaid,
then the county wil l hold a tax
certificate sale for individuals to bid
upon the unpaid taxes and interest.
Whoever bids for the lowest interest
rate for a particular property, and the
taxes which are in arrears, will obtain
the tax certificate. The tax certificate
holder may then choose to pay the
taxes which accrue for the following
year or risk another tax certificate
being issued to another bidder for
unpaid taxes. Once a tax certificate is
outstanding for a period of two years,
the tax certificate holder may apply for
a tax sale to occur. The tax certificate
holder makes an application for a tax
sale, and the clerk of the court’s office,
as the agent for the property
appraiser, will mail a notice by certified
mail to the owner of record and to all
mortgage holders or lien holders of
record prior to the sale. This is an
attempt to secure payment of the
amounts and also to preserve the
rights of the mortgage holders and
junior lien holders to pay the taxes off
and add them to their mortgage or lien,
i f  a l lowed. The junior encumbrances

Sometimes the developer of
a condominium or homeowners
association fails to execute a deed to the
common or recreational facilities of the
association. Occasionally, the tax
collector will also continue to utilize the
developer’s prior address or an old
management company’s registered
agent’s or board member’s address
because the tax collector’s office has not
received any notification of a change of
address. Therefore, their statutory duty
is met by providing certified mailings to all
owners and lienholders of record. It is
crucial for the county to get something in
writing reflecting that the association is
the new property owner of the
recreational or common facilities or that
its address has changed. If this does not
occur, the tax notices are sent to the
developer, or even to a defunct
developer’s old address, and may be
returned unclaimed to the property
appraiser.  

What has happened recently is
that some sharp entrepreneurs have
real ized that there are many
associations whose common
elements, association property or
recreational facilities may not have
been properly deeded over to the
association by the developer hence
the taxes were not paid.  When this
has occurred, tax certificates have
been issued and a tax sale has
occurred two years later.  In at least
one instance, an individual tax
certif icate holder purchased for
approximately $13,000 the
recreational faci l it ies of the
association, which included the pool
and clubhouse. The new owner then
sought $750,000.00 from the
association in order to deed back the
pool and clubhouse to the association.
The association believed that the pool
and clubhouse had been deeded to
the association by the developer and
notice provided to the county property
appraiser; however, this was not the
case. Therefore, an association
should make sure that all common
element and/or recreational facilities
have been properly deeded to the
association by the developer and that
the property appraiser’s office has
written notice of the association’s
current address.

TAX DEEDS: YOU GET WHAT YOU PAY FOR

(which may be the association’s lien for
unpaid assessments) may then decide
to pay the amount of the unpaid taxes
in order to avoid a tax sale and then
may be entitled to add that amount into
the principal amount of their lien for
unpaid assessments. Alternatively, it

may give the association the
opportunity to make immediate

demands upon the property
owner to pay the amounts
due or be deemed in
further breach of the
covenants which govern the

property. In some
instances, however, as

a result of either a
developer’s failure
to transfer title to
the association, or
failure to keep the
property appraiser

advised of a current
address for the
association, the taxes

are not paid, tax
certificates are issued and a tax sale
then occurs without any real notice to
the association. At the tax sale, the tax
certificate holder who purchased the
certificate 2 years earlier would be
entitled to bid up to the amount of the
tax certif icate, plus the accrued
interest at the rate which was bid when
the tax certificate was issued.  Anyone
who wishes to bid above that amount
would then have to be qualified as a
bidder at the tax sale. The highest
bidder would take the property free and
clear of any and all encumbrances such
as first mortgages, second mortgages
and association liens. While the tax deed
eliminates all junior encumbrances and
mortgages, it does not eliminate the
binding effect of the recorded
restrictions, declarations or covenants
into the future. Therefore, the
association may sti l l pass new
assessments against the lot or new
owner but all past assessments which
would have accrued as a lien against
the property are eliminated by the
issuance of the tax deed.  Therefore,
the association may want to purchase
the tax certificate and bid at a tax sale
if the association is owed substantial
assessments in order to prevent
relinquishment of their lien to a third
party purchaser at the tax sale. The
association would then become
responsible for the taxes but could rent
or sell the property. 
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THE INFORMATION SET FORTH IN THIS BULLETIN IS GENERAL AND SUMMARY IN NATURE AND IS NOT INTENDED AS SPECIFIC LEGAL ADVICE
APPLICABLE TO YOUR ASSOCIATION. IF YOU HAVE QUESTIONS REGARDING THE CONTENTS OF THIS RELEASE AS IT APPLIES TO YOUR SITUATION,
PLEASE CONTACT THE ASSOCIATION ATTORNEY RESPONSIBLE FOR YOUR FILE. IN ADDITION, WE WISH TO REAFFIRM THE FACT THAT THE
PRINCIPLES OF LAW CITED HEREIN ARE SUBJECT TO CHANGE FROM TIME TO TIME.
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CASENOTES

The case of Snyder v. Wernecke, 27 FLW D771
involves the question of when the statute of limitations
begins to run when the owner of real property detects
the possibility of a construction defect in his or her
home. The Florida Statutes provide that the owner
must sue within four years from the date of actual
possession by the owner, the date of the issuance of
a Certificate of Occupancy, the date of abandonment
of construction if not completed, or the date of
completion or termination of the contract with the
contractor, whichever date is latest. The exception
involves latent defects, where the statute states that
the four-year period in which to sue runs from the
time the defect is discovered or should have been
discovered with the exercise of due diligence.

The Snyder case involved a homeowner who started
to detect cracks in the home in 1989 or 1990, but
did not bring a lawsuit against the contractor who also
owned and sold the home to the current owners
within the four-year period. Six years later, the cracks
became worse, and the homeowners brought their
lawsuit within four years thereafter. The contractor
claimed that the statute of limitations had run
because the owners had knowledge of the existence
of cracks in 1989 or 1990 and did not bring the
lawsuit within four years.

The Snyder case involved small cracks in the walls,
which are a common symptom of routine settlement in
homes. The cracks could have been caused by any
number of sources other than an actionable defect
and, therefore, the court did not infer that the owners
had sufficient notice that they needed to bring the
lawsuit within four years. When the cracks worsened
four years later and the foundation of the home began
to settle, the owners for the first time had reason to
believe in the existence of a latent defect and their four-
year period in which to bring a lawsuit began to run at
that time.

Notwithstanding this tolling of the statute of
limitations, in the event of a latent defect, any lawsuit
involving the construction of a home must be
commenced within fifteen years after the date of
actual possession by the owner, the date of the
issuance of a Certificate of Occupancy, the date of
abandonment of construction if not completed, or the
date of completion or termination of the contract with

STATUTE OF LIMITATIONS FOR
CONSTRUCTION DEFECTS

the contractor, whichever date is latest. No lawsuit on
any defect, latent or otherwise, may be instituted for
the first time after this fifteen-year statute of repose
has expired.

In the case of Venetian Isles Homeowners
Association, Inc. v. Jon E. Albrecht, 823 So. 2d 813
(Fla. 2nd DCA 2002), the homeowners association
brought an action against a property owner to enforce
its restrictive covenants. The homeowners association
alleged that Albrecht constructed a wall that violated
provisions of the restrictive covenants concerning the
height and location of the wall.

Albrecht, who purchased property in the Venetian
Isles subdivision in 1997, argued that the following
language in the restrictive covenants precluded the
extension of the covenants beyond January 1, 1990:

The restrictions hereby established shall
run with the land and be binding upon Robert E.
Lee and Company, Inc., and its successors and
assigns, and upon any and all persons and
parties who may hereafter purchase, own or
occupy any lot or lots within said subdivision up
to and including January 1, 1990, unless
sooner altered, modified, or terminated as
herein otherwise prescribed, and may be
enforced by any owner of any lot in the
subdivision.

At the time Albrecht purchased the property, the
homeowners association had extended the restrictive
covenants beyond January 1, 1990.

The trial court agreed with Albrecht, finding that
the restrictive covenants had expired on January 1,
1990 and, therefore, could not be enforced against
Albrecht.  The trial court held that the word
“modified” did not include the ability to extend the
covenants beyond January 1, 1990.

Venetian Isles Homeowners Association appealed
the decision, and the appellate court reversed the trial
court’s decision.  The appellate court held that
“contract language must be given its plain meaning,”
and that further, “the extension or duration of the
restrictive covenant is by plain meaning a modification
thereof.” Consequently, the covenants could be
extended beyond January 1, 1990 and could be
enforced against Albrecht.

DURATION OF COVENANTS


