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The Florida legislature concluded
its regular session on March 22,
2002.  A substantial number of
in i t iat ives invo lv ing community
associat ions were introduced,
most  dy ing in  the commit tee
hearing process. A handful of bills
affecting community associations
d id  surv i ve  the f racas.  The
fol lowing is a brief synopsis of
these laws:

• CS/CS/SB 694 - -  Chapter
2002-27, Laws o f  F lor ida –
Effective Date:  July 1, 2002

• E lect ion d isputes:
D i s a g r e e m e n t s
regarding the conduct
of board elections must
be submitted to an
arbitrat ion process.
Although typically faster
than court contests,
arbitration proceedings
usually take three or
four months, and can
sometimes take up to a
year to complete.  If
the contested board
seat expires and is up
for a new e lect ion
before the dispute is
resolved, the party contesting the
election is denied a meaningful
remedy.  The new law requires the
agency which hand les the
arbitration to provide for expedited
proceedings, as is currently done in
the case of  board reca l l
proceedings, which are typically
resolved in four to six weeks.

• Transfer of use rights in limited
common elements:  In a 1998
appellate court ruling, it was held
that l imited common elements
(such as assigned parking spaces,
garages, carports, boat docks,
cabanas, etc.) that are assigned to
a particular unit by the developer
are "appurtenances" to that unit
and cannot  be transferred
separate and apart from the unit.
The reality, however, is that in
many condominium communities,
the transfer and "swapping" of
such use rights is common-place.

The 2000 Legislature amended the
statute to  prov ide that  a
declaration of condominium could
be amended to permi t  the
exchange o f  l im i ted common
element use rights.  The 2000
law was perceived to be unclear
a s  t o  wh e t h e r  u n a n imou s
approval would be required for
such an amendment. The 2002

In Section 617.0701 of The Florida
Not For Prof i t  Corporat ion Act
provides that, unless an association’s
articles of incorporation provide
otherwise, any action required to be
taken at an annual or special meeting
of members may be taken without a
meeting by written consent.  Action
by written consent requires that the
action be taken by the members
entitled to vote on such action and
having not less than the minimum
number of votes necessary to
authorize such action at a meeting at
which all members entitled to vote on
such action were present and voted.
In order for such act ion to be
effective, the following must occur:

✔ The action must be evidenced by
written consents describing the
action taken, and the consents
must be dated and signed by the
members approving the action.

✔ The requisite number of votes
entitled to vote on such action
must be del ivered to the
association in accordance with
the statute.

✔ The written consents must be
signed by the members having
the requisite number of votes
necessary to authorize the action
and delivered to the association
within sixty (60) days of the date
of the earliest consent.

continued on page 2

2002 Legislation



MAY 2002PAGE 2  CCoommmmuunniittyy  UUpp--DDaattee

amendment to the statute clarifies
that such an amendment may be
approved by the percentage vote
general l y  required for "regular"
amendments to the declaration of
condominium.

• Year-end financial reports:  Once,
aga in,  the law regard ing the
association’s provision of year-end
financial reports has been tweaked.
The new statute ties the delivery of
the reports to the completion of
same by the assoc iat ion ’s
accountant ,  and prov ides an
absolute deadline of 120 days from
the end of the fiscal year for making
the reports available.  Also, keep in
mind that the 2000 amendment to
the condominium statute did away
wi th the requ i rement that  the
reports be actually mailed out to the
owners, the law now only requires
that the owners be notified that the
reports are available, upon request,
free of charge.

• Material alterations of common
elements:   A Flor ida appel late
court case from several  years ago
found that  a condomin ium
association could not circumvent
the seventy - f i ve  percent  vote
required for "material alterations" of
common elements by amending the
declaration of condominium on a
lesser vote.  That pronouncement
from the court was essent ia l l y
reversed by the Legislature in the
2002 amendments to Sect ion
718.113 of the Condominium Act,
wh ich now states that  the
declarat ion of  condomin ium as
originally recorded, or as amended
pursuant  to  the procedures
prov ided there in ,  may make
provision for material alterations of
the common elements.

•  Q&A Sheet :    As part  o f
substant ia l  re forms to the
condominium laws in 1992, the
statute was amended to require
deve lopers and assoc iat ions to
promulgate a disclosure oriented
document called the "Question and
Answer Sheet" (commonly referred
to as the "Q&A Sheet").  The Q&A
Sheet is one of the documents that
must be provided to a potentia l
buyer, when they are purchasing a
condomin ium un i t .   In  certa in
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circumstances, the failure to provide
the Q&A Sheet to the buyer can
trigger the right to back out of a
contract .   Unfortunate l y ,  many
associations either never prepare a
Q&A Sheet, or fa i l  to update i t
annua l l y ,  as requ i red by  law.
Believing that it was unfair to punish
unit sellers for their board’s slip-up,
the Legislature simply eliminated the
Q&A Sheet as part of the package of
documents which must be delivered
in connection with unit resales.

• SB 148 – Chapter 2002-50, Laws
of Florida; Effective Date: April 18,
2002

This bil l affects homeowners’
a ssoc i a t i ons  go ve rned  unde r
Chapter 720, F lor ida Statutes,
and deals with the f ly ing of the
U.S. Flag.  As one might imagine,
in the wake of September 11, any
leg is la t ion perce ived as hav ing
pa t r i o t i c  o ve r t ones  wou l d  be
unlikely to face opposition.  This
l aw  e l im i na tes  t he  cu r ren t

p ro v i s i ons  o f  Chap te r  720
regarding protocol for display of
the flag, and adopts the broader
(but unfortunate ly  more vague)
standards from the condominium
s ta tu t e .   Unde r  t he  new  l aw ,
homeowners wi l l  be ent i t led to
display one portable U.S. Flag, in a
"respectful" manner.  The rights of
the homeowners’ associat ion to
es tab l i s h  d i sp l a y  and  sa f e t y
standards contained in the current
law have been eliminated.

•  HB  173  –  Chap te r  2002 -8 ,
Laws of Florida;  Effective Date:
March 14, 2002

This law addresses the payment
of documentary stamp taxes when a
condominium or homeowners
association forecloses a l ien for
unpaid association assessments.  It
clarifies that community associations
which foreclose assessment liens
need not pay documentary stamp
taxes on undischarged mortgage
amounts.  The genesis of th is
curative legislation was a suit started
in Palm Beach County several years
ago, where near ly a thousand
associations were sued under an
archaic statute which permits private
part ies to sue on behal f  of  the
government.  This legislation will lay
that problem to rest, with finality.

• SB 522 – Chapter 2002-235,
Laws of Florida; Effective Date: May
7, 2002

This leg is lat ion addresses
various transportation issues and
was amended to add certa in
portions of CSHB 249. The pertinent
parts of this legislation appear in
Sections 1 and 2 of SB 522. It
a l lows county commiss ions to
abandon public road rights-of-way
within a platted subdivision, and
convey same to a homeowners
association chartered under Section
720 for the purpose of gating the
community.  As a pre-condition to
the county’s right to convey the road
to the association, four/fifths (80
percent) of the members of the
association would need to agree to
the transaction, and they could then
gate the community.  

continued from page 1

✔ Within ten (10) days after
obtaining the authorization by
written consent, the association
must provide not ice of the
authorized act ion to those
members who are entitled to vote
on the action but who have not
consented in writing.  This notice
must fa ir ly summarize the
materia l  features of the
authorized action.  

✔ Whenever action is taken in this
manner, the written consents of
the members consenting to such
action, or the written reports of
inspectors appointed to tabulate
such consents, must be filed with
the minutes of the association.



MAY 2002PAGE 3  CCoommmmuunniittyy  UUpp--DDaattee

"Crime in the Neighborhood"
was the title of a recent Community
Up -Date  feature  ar t i c le ,  wh ich
addressed a  commun i t y
association’s liability when crimes
aga inst  persons and proper t y
occurred on the common property.
While community associations need
to recogn ize the ex istence and
potent ia l  for  inc idents such as
robbery, breaking and entering, car
the f t ,  and phys ica l  v io lence on
common property, the threat and
type of crime does not end there.
Front  page ar t i c les  in  both
Southwest Florida and South Florida
newspapers recently read, "Condo
Manager  Faces Embezz lement
Charges."  For some community
associations, the threat of white
collar crime can be just as serious
and, perhaps, even more difficult to
prevent  than other  cr imes.
Embezzlement can be particularly
difficult to detect.  In the place of
smoking guns and disguises are
familiar faces and forged checks. 

Each year associations discover
that they have been victimized by
theft.  The manner by which the
the f t  has occurred may vary .
However, there is generally a similar
pattern.  Quite often there are the
same underlying motivations for the
cu lpr i t ,  o f ten  drug,  a lcoho l  or
gambling addictions.  

The cases which make headlines
are those where the individual or
indiv iduals have absconded with
large amounts of money, in the
aggregate, sometimes stolen from a
number of different associations.  A
manager or management company
with a large client base may attempt
to  get  away  w i th  a  cr ime by
skimming a little off many different
association accounts.  It has been
repor ted by  the  Commun i t y
Associations Institute that one of
the most common ways association
managers  and management
companies have embezzled funds is
by  creat ing  f i c t i t i ous  vendors ,
submitting those vendor invoices to
the association, and then depositing
the association’s payment check
into a personal bank account.  

Theft can also take place before
the money  even reaches the
assoc ia t ion .   For  examp le ,
maintenance fees may be made
payab le  to  the  management
company  ra ther  than the
association.  There also exists a
potential framework for fraud to
occur  when the management
company and the association are
l i s ted  as  co -payees in  the

association books and records.

The measures a communi t y
association can take to prevent and
detect fraud vary, depending upon
the par t i cu lar  needs o f  an
assoc iat ion ’s  operat ions.   I t  i s
common l y  suggested,  and
un i versa l l y  recommended by
certified public accountants that at
least one board member sign all
associat ion checks.  I t  is  of ten
suggested that each check bear two
s ignatures.   However,  i t  is  not
uncommon for larger associations
and management companies to
obtain check signing authority which
is out of the board’s hands.  It has
been argued that obtain ing two
s ignatures i s  impract ica l  and
burdensome.

The most important protection
for the association is insurance.
Sometimes called a fidelity bond,
somet imes  ca l l ed  emp loyee
dishonesty coverage, sometimes
ca l l ed  cr ime coverage ,  the f t
insurance is legal ly required for
condomin ium assoc ia t i ons .
Although not required by statute for
homeowners’ associations, theft
i nsurance  i s  a  good  i dea  fo r
homeowners’ associations, as well.
The Condomin ium Act  requ i res
assoc ia t i ons  to  ob ta in  f i de l i t y
bonding coverage for all persons
author i zed to  s ign checks,  the
executive officers of the association
and other peop le author ized to
control or disburse funds of the
association.  The required amount
of insurance is the maximum funds
tha t  w i l l  be  i n  cus tody  o f  the
assoc iat ion or i ts  management
agent at one time.  That is not to
say, however, that an association
may not want to insure itself for an
amount that is greater than the
s ta tu tor y  m in imum.   An
association, which is only insured
for a fiscal quarter’s assessments,
may find itself short in the wake of
a scheme that  may have taken
place over the course of a number
of years.  Another common mistake
made by associations is assuming
that  a  management  company ’s
bond will cover the association.  A
prudent course of action for the
association is to add the manager
or  management  company  as
add i t i ona l  i nsureds  under  the
association’s bond.

Employee Dishonesty
adjustment of insurance claims,
and the manager  i s  the
representative for the association in
the adjustment process.  However,
the more typical rip-off is not an
elaborate scheme.  It is usually an
inside job by an office manager or
bookkeeper with a little taken at
first, and more as time goes on.
The longer  the  p lo t  rema ins
undetected, the more the thief is
inclined to steal.

The f t  i nc idents  may occur
through no fault of the board of
d i rectors ,  as  the f t  may  occur
regard less  o f  any  inact ion  or
oversight by the board.  Sometimes

measures simply could not have
been taken wh ich  wou ld  have
prevented the cr ime f rom
occurring.  However, minimizing the
likelihood of an incident or, at least,
minimizing the damage, should be
o f  pr ior i t y  for  any  commun i t y
association.  

There are a number of warning
signs that should be recognized by
associations.  Management experts
tell us that associations should be
susp ic ious  o f  managers  or
management companies that forbid
contact with office employees of the
management company.    Of ten
warning signs include a sudden
unexpected change in accounting
procedures, incomplete monthly
financial reports, monthly reports
that do not list receivables, late
financial reports, bounced checks,
cance l l a t ion  o f  insurance,
termination of vendor services and
resistance to board examination of
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THE INFORMATION SET FORTH IN THIS BULLETIN IS GENERAL AND SUMMARY IN NATURE AND IS NOT INTENDED AS SPECIFIC LEGAL ADVICE
APPLICABLE TO YOUR ASSOCIATION. IF YOU HAVE QUESTIONS REGARDING THE CONTENTS OF THIS RELEASE AS IT APPLIES TO YOUR SITUATION,
PLEASE CONTACT THE ASSOCIATION ATTORNEY RESPONSIBLE FOR YOUR FILE. IN ADDITION, WE WISH TO REAFFIRM THE FACT THAT THE
PRINCIPLES OF LAW CITED HEREIN ARE SUBJECT TO CHANGE FROM TIME TO TIME.
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Roseman v. Town Square Association, Inc., 26 FLW
D2893 (Fla. 4th DCA, 2001), is a case dealing with the
currently hot topic of premises liability.  In this case, the
appellant, Mindy Roseman, sued the Town Square Association
for injuries she suffered when the front door at the
condominium complex closed quickly and struck her on the
back.  Ms. Roseman alleged that the door was not properly
maintained and that the Association failed to warn her of this
dangerous condition.

Ms. Roseman attempted to use an "expert in condominium
management" to give his opinion regarding whether the
Association should have placed a written notice on the door
stating that the door should not be adjusted, and whether the
Association should have ensured that the door was closing at a
safe pace.  The Court determined that these were not matters
for expert opinion but were matters within the common
knowledge of the jury. 

Roseman also attempted to raise the issue of a
subsequent repair to the door as evidence that a problem
existed at the time she was struck.  The locksmith who
performed work on the door approximately eight months after
the accident was called to the stand to testify about the
adjustments he performed on the "door closer." The locksmith
stated that he "suspected the condominium residents were
adjusting the door."  The trial court ruled that the locksmith
could not testify about his suspicions regarding residents
adjusting the door because he could not testify that he saw
them making these adjustments.  Section 90.604, Florida
Statutes (1999), prohibits testimony by a witness who does
not have personal knowledge of a matter.

The trial court also denied Roseman’s attempt to
introduce the locksmith’s subsequent remedial repair to
impeach a Director’s testimony that the door operated
correctly.  The trial court further ruled that there was no
necessary connection between the locksmith’s repairs eight
months after the incident and the Association’s knowledge
of a dangerous condition at the time of the accident.  The
locksmith, however, was allowed to testify that a Director
told him that the door was a constant problem.  The
appellate court affirmed the trial court’s final judgment for
the Association based on the premise that "Absent an
abuse of discretion, decisions made by the trial court
addressing the admissibility of evidence, the scope of
examination of witnesses, or the appropriate subjects of
inquiry in cross-examining witnesses are within the trial
court’s sound discretion."

In the case of Fox vs. Professional Wrecker Operators of
Florida, Inc., 26 Fla. L. Weekly, D 2824 (Fla. 5th DCA,
2001), the Court considered whether members of a not-for-
profit corporation may bring derivative actions against
directors for perceived breach of fiduciary duty.  The Court
held that the Plaintiff failed to allege sufficient facts to state a
cause of action against Directors, individually, when she
merely asserted that the named Directors allowed financial
mismanagement to occur and to continue after she
complained about it.  The allegations involve no more than
simple negligence claims, for its Directors were immune from
personal liability absent allegations of crime, fraud, self-dealing
or unjust enrichment.  

Professional Wrecker is a not-for-profit corporation,
and the Plaintiff, Mary Fox, was a member of the Board of
Directors who became concerned about how the finances of
Professional Wrecker were being handled.  When she
requested a copy of the financial documents, she was expelled
from the Board of Directors.  After expulsion, Fox filed a
petition seeking an accounting, appointment of a receiver, and
re-instatement to the Board.  A subsequent audit of the
accounting and office practices revealed sloppy accounting
practices.  It also reported that Professional Wrecker was filing
income tax returns as if it was a for-profit corporation.  Fox
alleged that the responsibility of the accounting rested directly
with the Board of Directors and hence, her petition contained
five counts alleging derivative claims against the individual
Directors on behalf of all members of Professional Wrecker.

A derivative action is generally defined as a cause
of action on behalf of the stockholder to enforce a right of
action that exists on behalf of the corporation.  However,
the Court held that Fox merely asserts that the named
Directors allowed the financial mismanagement to occur and
to continue after she complained about it.  The allegations of
failure to investigate and mismanagement of finances are no
more than simple negligence claims for which directors are
immune. In Perlow v. Goldberg, 700 So.2d 148 (Fla. 3rd
DCA, 1993), the Court held that there are valid public policy
reasons for not permitting the piercing of the corporate veil
to reach the individual directors of not-for-profit corporations
in the absence of crime, fraud, self-dealing or unjust
enrichment of the directors.  Hence boards of directors are
immune from individual liability in a derivative action suit
unless it can be shown that the director participated in a
crime, fraud, self-dealing or unjust enrichment.

LIMITATIONS ON 
EXPERT TESTIMONY

BREACH OF FIDUCIARY DUTY


