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Its been said many times,
and its worth repeating, the
lifeblood of a community
association is its ability to
effectively assess and collect
from its members the costs of
maintaining the shared or owned
amenities.  If assessments are
not collected, the association
cannot meet its budgetary needs
and cannot provide the services
necessary to maintain and
operate the community.

Over the past two
years, a lawsuit has
threatened the viability
of associations to
effectively collect
assessments through
foreclosure lawsuits.
Without the ability to
foreclose on a unit for
nonpayment of
assessments, an
association has no
enforcement
mechanism to require
unit owners to pay
their assessments,
thus, reducing the
requirement to pay assessments
to nothing more than voluntary
payments.

The lawsuit was based
upon a unique interpretation
of the documentary stamp
tax law, Section 201.02,
Florida Statutes.  The lawsuit
alleged improper tax payment

resulted from circumstances
in which these associations
commenced a foreclosure
action against a unit owner
for nonpayment of association
assessments.  The unit was
subject to a mortgage and
the lawsuit went all the way to
a foreclosure sale, in which
the associat ion was the
successful bidder, typically, for
the minimum bid of $100.00.
No third party bid on the unit

at the sale because the unit
was subject to a sizable
mortgage, leaving no equity
or only marginal equity in the
unit.  The association then
paid the documentary stamp
tax to the Depar tment of
Revenue based only on the
amount of its successful bid.

In Section 617.0701 of The Florida Not
For Profit Corporation Act provides that,
unless an associat ion’s art ic les of
incorporation provide otherwise, any action
required to be taken at an annual or
special meeting of members may be taken
without a meeting by written consent.
Action by written consent requires that the
action be taken by the members entitled to
vote on such action and having not less
than the minimum number of votes
necessary to authorize such action at a
meeting at which all members entitled to
vote on such action were present and
voted.  In order for such action to be
effective, the following must occur:

✔ The action must be evidenced by
written consents describing the action
taken, and the consents must be
dated and signed by the members
approving the action.

✔ The requisite number of votes entitled
to vote on such act ion must be
del ivered to the associat ion in
accordance with the statute.

✔ The written consents must be signed
by the members having the requisite
number of votes necessary to
authorize the action and delivered to
the association within sixty (60) days of
the date of the earliest consent.

✔ Within ten (10) days after obtaining
the authorization by written consent,
the association must provide notice of
the authorized act ion to those
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Legislators Support Becker & Poliakoff’s
Amendment to Foreclosure Law
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This lawsuit alleges that
the amount of documentary
stamp tax should have been
based on the amount of the
assoc iat ion ’s b id p lus the
balance of the mortgage. The
lawsuit sought damages of
between $5,000.00 to
$10,000.00 per foreclosure
instance.  If successful, the
lawsuit would have effectively
eliminated an association’s
ability to collect assessments
through a foreclosure action.

This Firm was certain
that the Legislature never
meant to charge documentary
stamp taxes under these
c i rcumstances.   Under
Sect ion 201.02, F lor ida
Statutes, the tax is collected
on instruments that
voluntarily convey an interest
in real property to another
person for consideration that
has a reasonab ly
determinable pecuniary value.
In a voluntary setting, where
proper ty  is  t ransferred
subject to a mortgage, there
is a reasonably determinable
cons iderat ion,  s ince the
purchaser must  pay the
entire outstanding mortgage
to protect  h is  or  her
property.  

H o w e v e r,  w h e n  a n
assoc i a t i on  “ t a kes  back ”
a  un i t  a t  i t s  f o rec l o su re
sa l e ,  t he  t r ansac t i o n  i s
an y t h i ng  bu t  a  v o l un ta r y
conve yance .  The last thing
the association wants is the
unit.  The association has no
intent ions of paying the
mor tgage.  The primary
purpose behind the foreclosure
sale is the enforcement of the
payment and col lect ion of
assessments.  I f  no one,
including the association, was
to bid on the unit, there would
be no sale, and the unit owner
could continue to reside at the
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unit indefinitely without paying
assessments.  Once the word
got out to other unit owners,
the associat ion’s abi l i ty to
collect assessments would be
significantly jeopardized.  

Even though the Firm
was success fu l  i n  hav ing
the lawsuit dismissed, this
did not prevent others from
a t t emp t i n g  t h e  s ame
l awsu i t  t o  r e c o v e r  t h e
$8 ,000 ,000 .00  boun t y
sought  in  the lawsu i t .  To
avoid any uncertainty in the
future, Becker & Poliakoff,
P.A .  h a s  s u c ce s s f u l l y
lobbied the legislature for a
b i l l  c l a r i f y i n g  s e c t i o n
201.02, Florida Statutes.
The amendment was signed
into law by Governor Bush
on March 13,  2002 and
reads as follows:

(8)  A certificate of title
issued by the clerk of court
under s.45.031(4) in a
judicial sale of real property
under an order or f inal
judgment issued pursuant
to a foreclosure proceeding
is subject to the tax
imposed by subsection (1).
However, the amount of
the tax shall be computed
based solely on the amount
of the highest and best bid
received for the property at 

the foreclosure sale.  This
subsection is intended to
clar i fy ex ist ing law and
shal l  be appl ied
retroactively.

Thus, there is no doubt
any longer that associations
do not pay excessive
documentary stamp taxes on
foreclosure sales.
Associations that “take back”
a unit at a foreclosure sale
only pay documentary stamps
based on their bids-and no
more.  The same also holds
true for third party purchasers
at a foreclosure sale, who
were also threatened with this
alleged excessive documentary
stamp tax. The result should
be more units sold to third
par t ies, another posit ive
outcome of the amendment.

Na t u r a l l y,  t h e  F i rm
was par t icu lar l y  grat i f ied
that the legislature saw fit
to  i nc lude  l anguage tha t
t h e  p u r p o s e  o f  t h e
amendment was to clarify
e x i s t i n g  l aw .   I n  o t h e r
w o r d s ,  w e  w e r e  r i g h t
when we believed that the
legislature never meant to
c h a r g e  d o c u m e n t a r y
stamp taxes under these
c i rcumstances.

continued from page 1
members who are entitled to vote on
the action but who have not consented
in writing.  This notice must fairly
summarize the material features of
the authorized action.  

✔ Whenever action is taken in this
manner, the written consents of the
members consenting to such action,
or the written reports of inspectors
appointed to tabulate such consents,
must be filed with the minutes of the
association.
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Consider the following example:
A condominium association allows a
unit owner to enclose a balcony
appurtenant to a unit. The entire
balcony is a limited common element
that the association is responsible
for maintaining. Other unit owners
who have not  enc losed the i r
balconies have installed decorative
til ing or other floor coverings on
their balconies without the approval
o f  the assoc iat ion.  Who is
responsib le for mainta in ing the
enclosure? Is the association still
responsible for maintaining all parts
of the balconies? What about the
tiling or other floor coverings on the
balconies that the unit owners have
insta l led? Can the assoc iat ion
remove the enc losure and/or
balcony floor coverings in order to
mainta in  and preserve the
balconies? If so, who pays to remove
and replace such "improvements?"
While this scenario is common, the
board of directors must be able to
deal with the problems that can and
do occur. 

First, the association has a
statutory responsibility to maintain,
repair, replace and preserve the
common elements. The declaration
of condominium often extends this
responsibility to the limited common
elements, as well. In our example
above, the balconies are considered
limited common elements that the
assoc iat ion is  respons ib le  for
maintaining. The board of directors
has the discret ion to determine
when,  how and to what  extent
maintenance will be performed. The
cost to perform the maintenance is
a common expense shared by each
unit  owner based upon h is/her
ownership interest in the common
elements. But, how is this axiom
affected when a unit owner installs
improvements upon the common or
limited common elements?

Without a specific agreement
between the parties or a controlling
prov is ion w i th in  the govern ing
documents to the contrary, a unit
owner is  respons ib le  for  the
maintenance, repair, removal or

may bill the individual owner for the
actua l  costs o f  remov ing and
replacing the improvements. 

Thus, in the event screens, tiled
floors, glass enclosures or other
improvements need to be removed
during or after the association's
performance of its maintenance
responsibilities, the particular unit
owner would be responsible for all
costs of removal and replacement.
The board should also review the
prov is ions o f  i ts  dec larat ion to
determine whether the association
is responsible to repair damages to
the unit owner's property caused by
its maintenance of the common
elements and/or removal of the
improvements. Absent negligence,
wi thout an  " inc identa l  damage
c lause"  in  the dec larat ion,  the
association would not be liable for
such damage.  The board o f
directors should also ensure that all
un i t  owners construct ing
improvements execute a covenant
running with the land that clearly
delineates the future maintenance
responsibilities.  However, caution
must be exercised when approving
unit owner improvements. Once the
board approves a certain alteration
or addition to the common elements
or limited common elements, it must
be prepared to approve s imi lar
alterations for other unit owners.
The failure to do so would constitute
selective and arbitrary enforcement
of the governing documents. 

To summar ize,  un i t  owner
improvements constructed upon the
common e lements and l im i ted
common elements are personal
property  o f  the owner.  The
association has the right to remove
the improvements in  order to
perform necessary maintenance,
repa i r  or  rep lacement to  the
common e lements and l im i ted
common e lements.  Absent  an
agreement to the contrary, the unit
owner is responsible for all costs to
remove and rep lace the
improvement after the association
per forms i ts  maintenance
responsibilities. 

Dealing With Unit Owner Improvements
replacement of improvements he or
she makes to the common elements
(or limited common elements in this
example). Such improvements are
considered the personal property of
the unit owner who installed them.
In  our example,  the ba lcony
enc losures and f loor cover ings
installed by the unit owners would
be the maintenance responsibility of
the owners benefiting from them,
unless there is an agreement to the
contrary.   I f  the improvements
prevent  the assoc iat ion f rom
per forming i ts  maintenance

respons ib i l i t i es  ( to  the
common/l imi ted common
elements), the associat ion may
order them removed. In such a
case,  the un i t  owner wou ld be
responsible for the removal of the
improvements.  The un i t  owner
wou ld a lso be respons ib le  ( i f
approved by the associat ion) to
replace the improvement, if desired.
Of  course,  i f  the assoc iat ion
approved the installation of the unit
owner's improvement, it would be
obligated to permit the owner to
re insta l l  the same af ter  the
assoc iat ion completed i ts
maintenance to the common
elements. If the association desires
to take over  th is  maintenance
funct ion wh ich touches and
concerns the common elements, it
may do so upon board decision, and
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THE INFORMATION SET FORTH IN THIS BULLETIN IS GENERAL AND SUMMARY IN NATURE AND IS NOT INTENDED AS SPECIFIC LEGAL ADVICE
APPLICABLE TO YOUR ASSOCIATION. IF YOU HAVE QUESTIONS REGARDING THE CONTENTS OF THIS RELEASE AS IT APPLIES TO YOUR SITUATION,
PLEASE CONTACT THE ASSOCIATION ATTORNEY RESPONSIBLE FOR YOUR FILE. IN ADDITION, WE WISH TO REAFFIRM THE FACT THAT THE
PRINCIPLES OF LAW CITED HEREIN ARE SUBJECT TO CHANGE FROM TIME TO TIME.
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The window for enforc ing an
association's restrictive covenants has
gotten significantly shorter pursuant to two
recent cases. Restrictive covenants are
considered contracts and, therefore,
pursuant to Section 95.11(2)(b), Florida
Statutes, associations have had five years in
which to enforce breaches of the
covenants.  The f ive -year statute of
limitation on enforcement no longer applies
in those circuits under the jurisdiction of the
Fourth District Court of Appeals.

The Fourth District Court of Appeals has
held that a covenant enforcement action is
akin to moving for Specific Performance.
Specific Performance is an equitable remedy
available to an aggrieved party when the
party 's remedy at law is inadequate,
consisting of a requirement that the party
guilty of a breach of contract undertake to
perform or to complete performance of his
or her obligations under the contract.  A
decree of specific performance requires
that the party against whom the decree is
directed do a particular act.  Section
95.11(5)(a), Florida Statutes, provides that
an action for specific performance of a
contract must be commenced within one
year of when the moving party knew or
should have known of the breach.

In Kurokawa v. Camelot Gardens
Homeowners' Association, 758 So.2d 735
(Fla. 4th DCA 2000), the Appellate Court
unanimously affirmed its holding in Ferola v.
Blue Reef Holding Corporation, 719 So.2d
389 (Fla. 4th DCA 1998) that an action to

ONE YEAR TO ENFORCE
ASSOCIATION COVENANTS

enforce the associat ion 's restr ict ive
covenants must be brought within one year
of the occurrence of the alleged violation.
Kurokawa involved an action by a homeowner
against her association for failing to enforce
the restrictive covenants against another
homeowner.  Kurokawa failed to bring her
lawsuit against the association within one-
year of the alleged violation by the other
homeowner and, as a result, the Trial Court
and the Appellate Court found in favor of the
association.

In Kurokawa, the Appellate Court relied
upon Ferola, another Fourth District Court of
Appeals decision.  Ferola involved a lawsuit
for the alleged breach by the developer of the
declaration of covenants and restrictions.
The trial court dismissed the Ferola's claim
for breach of the declaration of covenants
and restrictions.  The trial court concluded
that a claim for injunctive relief was a claim
for specific performance of a contract and
that the a l legat ions of the compla int
demonstrated that the one-year statute of
limitation period for specific performance
barred the action.  The Fourth District Court
of Appeals affirmed the trial court's dismissal
of the claim for injunctive relief.

As a result of Ferola and Kurokawa,
associations, as well as individual owners,
must dec ide wi th in one year of  the
occurrence of the alleged violation whether
to bring forth an action or not.  If the action
is brought more than a year af ter i t
occurred, the moving party's action will be
dismissed, it will be assessed the other
party's attorney’s fees and costs and the
non-moving party will not be required to cure
the alleged breach.


