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In January 2002, the
Supreme Court issued its opinion
in the case of Woodside Village v.
Jahren. This case, which already
has been the subject of many
articles and discussions, involved
leasing restrictions, but has far
broader impl icat ions for
community associat ions

contemplating amendments.

Many communities prefer
owner occupancy.  Accordingly,
guest occupancy by persons
other than fami ly members,
leasing and other occupancy
issues are very important
considerations for a community
which wants to encourage owner
occupancy and discourage the
use of the units for leasing,
interval ownership or transient
occupancy.

Guest occupancy has been
the subject of d iscussion in
recent Community Up-Date
articles and should always be
addressed in conjunction with
leasing, because guest
occupancy is the pr imary
loophole used to get around
leasing restrictions.

A community wishing to
encourage owner occupancy can
use several types of
amendments.  With regard to
leasing, the association should
establ ish a minimum and
maximum lease term in i ts
declaration of condominium.  The
minimum lease term varies from
community to community, some
as short as a month, some as
long as six months.  A maximum
lease term is almost never more

Controlling Occupancy
After The Woodside Opinion
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Florida’s Government In The
Sunshine Law [Chapter
256.011, Florida Statutes]
provides a right of access to
governmental proceedings at
both the state and local levels.
IT DOES NOT APPLY TO
COMMUNITY ASSOCIATIONS.

✔ The r ight of access to
meetings and the records
of a community association
are governed by the
operative State Statute:
Chapter 718 for
condominium associations;
Chapter 719 for
cooperative associations;
and Chapter 720 for
homeowners associations.

✔ All three Acts require that
adequate notice of all board
of directors’ meetings be
posted in a conspicuous
place at least 48
continuous hours preceding
a meeting.

? ? ? ? ?
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than one year.  Keeping the
maximum lease term at one year is
important because a tenant who
becomes a problem for the
associat ion wi l l  be subject to
renewal and screening after a year,
and the association then has the
option not to approve a renewal.

Other typical leasing
amendments include limits
on the frequency with
which a unit can be leased.
Many communities prefer
to limit leasing to no more
than once or twice in a
twelve month period.
Others impose
l imitat ions on
leasing during the
first year or two
of ownership.
With regard to
the frequency of
leasing, i t  is
usually better to
establish
frequency l imits
based upon a
twelve month
period rather than
a calendar year.
If the frequency
restr ict ion is
appl ied on a
calendar year and
a tenant occupies a
unit from December
until February, that lease covers
two calendar years and the owner
could be precluded from leasing
again until the following January.
However, i f  the frequency
restriction is based upon a twelve
month period, running from the
commencement of the most recent
prior lease, if a unit owner leases
the unit from December through
February, the unit can be leased
again the fol lowing December.
Limitations on leasing during the
first year or two of ownership can
be very effective to discourage
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✔ The Condominium and
Cooperative Acts make an
except ion for board
meetings where non-
emergency specia l
assessments or changes
in the rules regarding the
use of a unit wi l l  be
considered.  Those
meetings must be posted
and noticed at least 14
days in advance.

✔ I f  a homeowners
association does not have
a place to post its notices,
it must hand deliver or
mail notices of the board
meetings at least 7 days
before the meeting.

✔ In lieu of posting or mailing
not ices, homeowners
associations governing
communities of 100 or
more members can
include meeting notices in
the community’s regularly
published newsletter, or
post same on the
association’s website.

Controlling
Occupancy...
continued from page 1

those who would purchase units
solely for the purpose of leasing.
These are precisely the types of
restrictions that were undertaken
in the Woodside case and were
upheld by the Supreme Court, as
long as they are approved by the
requis ite percentage of the
owners.

There can also be important
occupancy ramifications based
upon the way a unit is titled.  In
the context of owner occupancy,
most communities prefer for a unit
not to have multiple owners who

come and go and use the
unit on an interval
ownership basis.
However, if the declaration
does not limit the number
of people who may be on

the title, you may have
a unit purchased
or inherited by
three, four or five
grown sibl ings,
each of whom
has his or her
own family, all of
whom intend to
come and go
from the unit
independently.
Many
communities
would f ind this
type of use of a
unit to be
undesirable and
have chosen to

limit the number of
people who can be

on title to a unit to
no more than two natural persons
and to require the persons on title
to designate one single family as
the primary occupants.

In order to avoid the use of the
unit as a business retreat,
amendments can be adopted to
prohibit ownership by business
ent it ies.  This would exclude
ownership by corporat ions,
partnerships and similar entities.
Most communit ies create an
exception, however, for trusts
which are formed for the purpose

of estate or financial planning,
again, as long as the trust
designates a primary occupant, or
for closely held corporations owned
entirely by the members of a single
family, again, as long as a primary
occupant is designated.

Associations should not take
occupancy restrictions of the type
discussed in this article for granted
by assuming that a board rule is
sufficient.  Remember, associations
can only enforce these types of
restrictions if they are in their
governing documents or
amendments thereto.



FEBRUARY 2002PAGE 3  CCoommmmuunniittyy  UUpp--DDaattee

One of the more frustrating aspects of
serving on the board of directors of a
community association is the apparent
inability to quickly, efficiently and effectively
enforce the association’s governing
documents.  Arbitration and litigation
proceedings can be very time consuming
and costly.  A potential alternative is the
imposition of fines for violations.  Although
imposing fines has certain inherent
weaknesses or flaws, it can be a relatively
quick and effective method of enforcement.

Pursuant to the Condominium,
Cooperative and Homeowners Association
Acts, Chapters, 718, 719 and 720,
Florida Statutes, respectively, the authority
to levy fines must be set forth in the
association’s governing documents.  Thus,
if an association’s governing documents do
not expressly authorize the association to
levy fines, such documents must be
amended in order to do so. 

Section 718.303(3) of the
Condominium Act provides that “no fine
may be levied except after giving
reasonable notice and opportunity for a
hearing to the unit owner and, if applicable,
its licensee or invitee.”  The hearing must
be held before a committee of “other unit
owners,” and if the committee does not
agree with the fine, it may not be levied.  A
committee of other unit owners has been
determined by the Division of Florida Land
Sales, Condominiums and Mobile Homes
to mean that only unit owners who are not
directors or officers may serve on the
committee.

Section 718.303(3), Florida Statutes,
also provides that no fine may exceed
$100.00 per violation and a fine shall not
become a l ien against a unit.  A
condominium association may levy a fine
for each day of a continuing violation with
only a single notice and opportunity for a
hearing, provided that no such fine shall in
the aggregate exceed $1,000.00.  The
provisions of Section 719.303(3), Florida
Statutes, with respect to cooperative
associations, parallels Section
718.303(3).

The Administrative Rules adopted by
the Division, and since repealed, provided
that the alleged violator was entitled to
fourteen (14) days written notice and a
description of the alleged violation prior to
any hearing.  Although repealed, providing
such fourteen (14) day notice is advisable
since it will likely be regarded as complying
with the requirement that the association

imposed.  However, a crucial distinction
between these Acts is that the
Homeowners Association Act does not
prohibit a fine from becoming a lien upon a
lot or unit.  Thus, if the governing
documents so provide, a fine imposed by a
homeowners association may become a
lien upon a lot.

In Zerquera v. Centennial Homeowners
Association, Inc., 752 So.2d 694 (Fla. 3d
DCA, 2000), the association had imposed
a $200.00 fine against Zerquera.  The
association had previously amended its
Declaration of Covenants, Conditions and
Restrictions to authorize fining and provide
that fines would be treated as
assessments levied by the association.
Zerquera had purchased his home prior to
the adoption and recordation of the fining
amendment to the Declaration.  He
claimed he did not receive notice of the
amendment and refused to pay the fine.
The appellate court held that Zerquera was
on constructive notice that the Declaration
could be amended and thus was on notice
of the amendment that fines would be
treated as assessments secured by the

association’s lien rights.
The court upheld the
fine, plus over
$30,000.00 in
attorneys’ fees, for
a total foreclosure
judgment of
$31,023.79.  The
court upheld the
trial court’s
determination that
unless Zerquera
paid the judgment,
his lot would be sold
at foreclosure of the
association’s lien to

satisfy such
judgment.

Obviously, the ability to file a lien for an
unpaid fine, which lien also secures the
association’s attorney’s fees incurred in the
enforcement thereof, can be an extremely
powerful and effective weapon in rule and
covenant enforcement as exemplified in
Zerquera. 

Fining, particularly for homeowners
associations whose documents allow the
association to impose liens for unpaid
fines, can be an effective and efficient
enforcement mechanism.  At the very
least, it provides an association with an
additional, less costly method of
enforcement.  Any association whose
documents do not authorize fining should
seriously consider amending its documents
accordingly.

Fining: The Forgotten Remedy
provide “reasonable notice.”  Such notice
should also either include the date, time
and place of the hearing (such date to be
at least fourteen [14] days from the date
of the notice) or clearly provide that the
alleged violator has the opportunity to
request a hearing by notifying the
association within such fourteen (14) day
period.

Thus, in a short period of time, a
condominium or cooperative association
may commence, conduct and conclude
the fining process.  An obvious drawback
to the imposition of fines in condominium
and cooperative associations is the inability
to file a lien upon the unit in the event the
fine is not paid.  Such inability does tend to
somewhat emasculate the effectiveness of
the fine as an enforcement mechanism.

Imposing fines in a homeowners
association is governed by Section
720.305(2), Florida Statutes.  Similar to
the Condominium and Cooperative Acts, a
fine may not exceed $100.00 per violation
and may be levied on the basis of each day
of a continuing violation, with a single
notice and
opportunity for a
hearing.  No such
fine shall exceed
$1,000.00 in the
aggregate unless
otherwise provided
in the governing
documents.  Thus,
the governing
documents for a
homeowners
association may
provide that the
association can levy
fines for a continuing
violation in excess of
$1,000.00 in the aggregate;  whereas
condominium and cooperative associations
are statutorily restricted to the
$1,000.00 limit.  The statute also
expressly provides that a fine may not be
imposed without fourteen (14) days notice
and an opportunity for a hearing before a
committee of at least three (3) members
appointed by the board who are not
officers, directors or employees of the
association, or the spouse, parent, child
or sibl ing of an officer, director or
employee.

The Condominium, Cooperative and
Homeowners Association Acts each
provide that if the appointed committee
conducting the hearing does not approve
or agree with the fine, it may not be
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THE INFORMATION SET FORTH IN THIS BULLETIN IS GENERAL AND SUMMARY IN NATURE AND IS NOT INTENDED AS SPECIFIC LEGAL ADVICE
APPLICABLE TO YOUR ASSOCIATION. IF YOU HAVE QUESTIONS REGARDING THE CONTENTS OF THIS RELEASE AS IT APPLIES TO YOUR SITUATION,
PLEASE CONTACT THE ASSOCIATION ATTORNEY RESPONSIBLE FOR YOUR FILE. IN ADDITION, WE WISH TO REAFFIRM THE FACT THAT THE
PRINCIPLES OF LAW CITED HEREIN ARE SUBJECT TO CHANGE FROM TIME TO TIME.
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CASENOTES

In Villorin v. Vil lage of Kings Creek
Condominium Association, Inc., 26 Fla. L
Weekly D1640 - 1641 (Fla. 3d DCA 2001),
the court held that a dispute between
condominium unit owners and the
Association over whether the Association
had the authority to levy a special
assessment was ripe for adjudication in
court, and was not required to be submitted
to mandatory non-binding arbitration,
pursuant to Florida Statutes Section
718.1255.  The plaintiffs alleged that the
Association exceeded the scope of its
authority by approving a special assessment
to replace individual unit air conditioner
switches, which were not part of the
condominium’s common elements.  The unit
owner plaintiffs challenged the Association’s
special assessments by filing a lawsuit in
court, seeking damages resulting from the
improper assessment.  The Association
countered that the dispute should be
submitted to non-binding arbitration
pursuant to Section 718.1255, F.S.  This
Section requires that certain disputes be
submitted to non-binding arbitration before
litigation in court may be commenced;
however, Section 718.1255 expressly
provides that:

“Dispute” does not include any
disagreement that primarily
involves: title to any unit or common
elements; the interpretation or
enforcement of any warranty; the
levy of a fee or assessment, or the
collection of an assessment levied
against a party; the eviction or
other removal of a tenant from a
unit; alleged breaches of fiduciary

duty by one or more directors; or
claims for damages to a unit based
upon the alleged failure of the
association to maintain the
common elements or condominium
property.

Relying on the above-quoted
language, the court held that the unit
owners may proceed directly to court, and
that non-binding arbitration, pursuant to the
statute, was not required.

In Knecht V. Katz, 785 So.2d 754 (Fla.
5th DCA, 2001, neighbors sought injunctive
relief in regard to the constant barking of the
Knechts’ Great Pyrenees, when it was
outside of the house. The injunction was
sought because the barking of the dog was
“in such manner as to create noise sufficient
to impair Plaintiffs’ peaceful and quiet
enjoyment of their property.” The trial court
found in favor of the Plaintiffs and gave the
dog owners 30 days to remove the dog
from the premises. The Appeals Court,
however, held that the trial court had gone
too far. Although the Plaintiffs did not
complain that the barking was a problem
when the big dog was inside, the trial court’s
ruling was forcing removal of the dog from
both the outside and inside of the home,
which was greater relief than was originally
sought by the Plaintiffs. The Appeals Court
held that before the owners are required to
remove the dog from the premises, they
should be given the opportunity to cure the
problem which disturbed the Appellees, that
is, leaving the dog outside the house
unattended so that continuous barking might
disturb the neighbors. The Appeals Court
added that if keeping the dog indoors or
bringing the dog indoors when it starts
barking will cure the problem, then the
injunction should go no further.

SPECIAL ASSESSMENT LITIGATED
NOT ARBITRATED

BARKING DOG GETS DUE PROCESS


