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A collective sigh of relief from
condominium associations statewide
appears to be in order based upon a
decision of the Florida Supreme
Court in Woodside Vi l lage
Condominium Association, Inc. v.
Jahren, 2002 WL 5483 (Fla.).  It is
one of the most important decisions
issued by Florida’s highest Court
involving condominiums in years.
The Court addressed a
condominium association’s ability
to amend its governing documents
and the l imitat ions on those
amendment powers. 

As was reported in the May
2000 Community Update, a court
of appeals had rejected the effort
by the membership of a
condominium association to
restr ict leasing through
amendments to i ts
declarat ion of
condominium.  Woodside
Vi l lage Condominium
Association, Inc. v. Jahren,
754 So.2d 831 (Fla. 2d DCA
2000).  At issue in this case was
the right of the membership of
Woodside Vi l lage, a 288-unit
condominium development located in
Clearwater, to amend its governing
documents to put limits on leasing
of condominium units.  Arising out of
a case brought by the condominium
association against two owners of
units, the history of the case until
the Supreme Court opinion was
issued suggested that condominium
associations and their memberships

could not amend their declarations
of condominium in certain cases.
This is because both the trial and
appellate courts in this case had
decided that an amendment
significantly l imiting the right of
owners to lease was invalid, even
though it was adopted according to
the amendment provisions of the
declaration.

Because the decision out of the
Second Distr ict conf l icted with
decisions previously issued by other
courts of appeal, the issue was sent
to the Supreme Court for a
determination as to which of the
conflicting opinions would be the law
of this State.  In both the trial and
appellate courts, the decision to
reject restrictions on leasing were
based upon a percept ion that
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While it is common to hear the
threat that a case wil l be
appealed “all the way to the
Supreme Court,” the jurisdiction
of the Supreme Court is rather
limited.

✔ Only a very few cases, like
those involving the imposition
of a death sentence or those
inval idating a statute or
provision of the State
Constitution can be appealed
to the Supreme Court as a
matter of right.

✔ Instead, the Supreme Court
typically can decide whether
or not to hear an appeal.
Even then, the Court will only
consider appeals under very
limited circumstances.

✔ For the most part, the Court
will only consider an appeal if
it passes on a question
certified by an appellate court
to be of great public
importance.

✔ Another common reason for
the Supreme Court to review
a case is where the decision
of one appellate court
expressly and directly
conflicts with a decision of
another appellate court on
the same question of law.
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restrictions on ownership could not be
changed once a unit owner acquired
title to a unit.

The history of this case begins with
unit owners Adolph S. Jahren and
Gary M. McClernan, each of whom
owned more than one unit which they
acquired in Woodside at a time when
the declaration contained very little in
the way of restrictions on leasing.
Leases did not require approval and
could be for almost any length.
Jahren and McClernan, neither of
whom resided in the condominium
units which they owned, refused to
comply with the amendments which
were adopted by the membership.
The amendments, which were
adopted after Jahren and McClernan
bought their units, restricted leasing
to no more than nine months in any
one year and prohibited a lease in the
first year of ownership.  Throughout
the proceedings, Jahren and
McClernan argued that these new
restrictions effectively extinguished
their ability to lease units as they had
prior to the adopt ion of the
amendments.  They fought the
Association’s effort to limit leasing on
their units and won in the trial court.
When the Association appealed, the
appellate court agreed with the trial
court that the amendments adopted
by the membership at Woodside were
invalid because they changed the
rights which Jahren and McClernan
had when they first acquired their
condominium units. 

Previous decisions in Florida had
upheld an outright ban on leasing.  In
Seagate Condominium Association,
Inc. v. Duffy, 330 So.2d 484 (Fla. 4th
DCA 1976), an appel late court
handl ing a case out of Broward
County found a restriction prohibiting
leasing except in hardship cases was
reasonable.  In Seagate, the appellate
court upheld the amendment even
though it was applied to unit owners
who acquired their units prior to the

Woodside Decision...
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amendment.  The court noted that,
given the unique problems of
condominium living in general and the
special problems endemic to a tourist-
oriented community in South Florida,
the amendment’s goal to inhib it
transiency was a reasonable one.

In Flagler Federal Savings & Loan
Association v. Crestview Towers
Condominium Association, Inc., 595
So.2d 198 (Fla. 3d DCA 1992), a
similar decision out of a case arising
in Miami upheld a prohibit ion on
leasing.  This case was a bit different
than Seagate because it a lso
eliminated an exception to leasing
restrictions in favor of institutional
mortgagees.  The court found that
the mortgage holder who acquired
units through foreclosure and deeds
in lieu of foreclosure was bound by the
amendments to the condominium
documents which were adopted after
the mortgages in question.  Quoting
another important decision, Hidden
Harbour Estates, Inc. v. Basso, 393
So.2d 637 (Fla. 4th DCA 1981), the
court noted that restrictions found in
a declaration “are clothed with a very
strong presumption of validity which
arises from the fact that each
individual unit owner purchases his
unit knowing of and accepting the
restr ict ions imposed.”  In both
Seagate and Flagler Federal, the
courts observed that the unit owner
and mortgage holder knew that the
condominium documents could be
amended and could not avoid those
lawful amendments.  

Because the decis ion in
Woodside directly contradicted the
earlier decisions, the Supreme Court
was able to take under review all of
these cases in an effort to determine
what the law should be.  Fortunately
for condominium associations, which
rely upon the right to amend their
documents to reflect changes in their
community over time, the Court found
that the decision of the appellate
courts in Seagate and Flagler Federal
were proper and that the reasoning of
the appellate court in Woodside would
be rejected.  The case is extremely
important as i t  relates to the

amendment process, not only in the
area of amendments relat ing to
leasing, but as to the amendment
process generally.  It reiterates the
fact that unit owners have the right,
upon a proper vote, to change the
provisions of their declaration of
condominium, sometimes described
by courts as the condominium’s
“const itut ion.”  See Pepe v.
Whispering Sands Condominium
Association, Inc., 351 So.2d 755
(Fla. 2d DCA 1977).  Of even more
importance than this is the
confirmation that properly adopted
amendments are enforceable against
al l unit owners, even those who
owned their condominium units prior
to the amendments.

The Supreme Court decision was
highlighted by the Court’s reliance
upon the framework for condominium
regulation found in the Condominium
Act.  The Court noted that provisions
of the Act already l imited a
condominium association’s right to
amend its declaration under certain
circumstances.  Section 718.110,
Florida Statutes, does not al low
amendments which materially alter or
modify the size, configuration or
appurtenances to a unit or change
the percentage by which a unit owner
shares in the common expenses
without the approval of all owners.
Notably, the Court found that these
limitations did not apply in the context
of an amendment limiting leasing of a
condominium unit.  The Justices
reasoned that if there was a basis to
apply further restrictions on the right
of a condominium association to
amend its declarat ion, those
restr ict ions should be imposed
through legislation, and not by the
Courts.

In upholding the leasing
amendment, the Court also dealt with
two other related issues.  The lower
appellate court in Woodside had
based its decision on the theory that
amendments of the type addressed
here would be effective as to any
owner who acquired title to his/her
unit after the effective date of the
amendment.  Accordingly, the Court
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found that upholding the amendment
would create two classes of owners,
those who acquired title before the
amendment against whom the
amendment would not apply and those
who acquired afterwards, where the
amendment would be enforceable.
The Court reasoned that it would be
impermissible to have two classes of
owners and utilized this apparent
inequity to reject the amendment.

Another basis upon which the
lower appellate court had determined
that the amendment was invalid was
because the condominium association
had also adopted another amendment
creating an exception to the limitation
on leasing.  That amendment directly
resulted from a lawsuit brought
against the association, alleging its
practice of l imit ing leasing as it
related to certain units which were
owned by an organization whose
purpose was to lease those units to
handicapped individuals.  The lawsuit
a l leged that the condominium
association should, as a reasonable
accommodation to the disabled
tenant, allow leasing in excess of the
term set forth in the amendments at
issue.  That case was settled and the
condominium association and its
membership approved an amendment
exempting  six units owned by the
organizat ion from the leasing
restrictions.  The lower court in
Woodside once again determined that
this created two classes of owners,
those who would be required to
comply with the leasing restrictions
and this organization whose units
would not be required to comply.

The Supreme Court, citing a prior
appellate decision on this issue, did
recognize that an amendment to a
declaration could be successfully
challenged if it granted different
benef its or imposed di f ferent
restrictions on truly similarly situated
unit owners, especially where the
dist inct ion was arbitrary or
discriminatory.  However, because the
Court found that the owners at
Woodside would be obl igated to
comply with the leasing amendment
whether they acquired their units

before or after it was adopted, two
classes of owners were not created
by the amendment.  The Court did
observe that the subsequent
amendment allowing the organization
assisting disabled persons to avoid
the effect of the amendment limiting
leasing did appear to create two
classes of owners.  Nonetheless, the
Court found that the dist inct ion
between those units held by the
organizat ion assist ing disabled
persons and other owners was not
an arbitrary or discr iminatory
distinction.  Instead, the effect was
the opposite of d iscr iminat ion
because it provided a reasonable
accommodation to enable
handicapped persons an equal
opportunity to use and enjoy a unit in
the complex.

Condominium associations now
routinely face issues involving the

Becker & Poliakoff, P.A. will be holding its Community Association Leadership
Conference in the Broward and Palm Beach areas in the near future.  This year our
program includes presentations on Case law, Telecommunications and Occupancy
Restrictions.  In an effort to assist Community Association Managers in securing
continuing education credits for their licenses, the program has been approved by the
Regulatory Council of CAM for credits in the “Other” category. The seminars will be held
at the following locations:

March 16, 2002, 8:30 a.m.

Coral Springs Centre for the Arts
2755 Coral Springs Drive, Coral Springs, Florida

To register for the Broward Seminar, please call Barbara Eldredge at (954)987-7550
or 1-800-432-7712.

AND

March 23, 2002, 8:30 a.m.

The Kravis Center - Cohen Pavilion
701 Okeechobee Boulevard, West Palm Beach, Florida

To register for the Palm Beach Seminar, please call Elisa Waites at (561)655-5444 or
1-800-462-7783.

WE WELCOME YOUR ATTENDANCE AND LOOK FORWARD TO SEEING YOU!

disabled.  In many cases, the law
requires a condominium association
to provide an except ion to the
condominium documents as a
reasonable accommodation to a
disabled person.  The Supreme Court
decision here appears to make it
clear that a condominium association
will not be penalized for doing so and
that any restriction for which an
exception is made will still be valid as
it relates to other unit owners.

The Supreme Court decision
removes a cloud from the
amendment process which was
created by the decision of the lower
appel late court.  As long as a
condominium association complies
with the requirements to adopt an
amendment, legitimate amendments
to condominium documents will be
enforced.

COMING SOON...COMING SOON...
FREE COMMUNITY ASSOCIATION SEMINARS!!!!
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THE INFORMATION SET FORTH IN THIS BULLETIN IS GENERAL AND SUMMARY IN NATURE AND IS NOT INTENDED AS SPECIFIC LEGAL ADVICE
APPLICABLE TO YOUR ASSOCIATION. IF YOU HAVE QUESTIONS REGARDING THE CONTENTS OF THIS RELEASE AS IT APPLIES TO YOUR SITUATION,
PLEASE CONTACT THE ASSOCIATION ATTORNEY RESPONSIBLE FOR YOUR FILE. IN ADDITION, WE WISH TO REAFFIRM THE FACT THAT THE
PRINCIPLES OF LAW CITED HEREIN ARE SUBJECT TO CHANGE FROM TIME TO TIME.
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CASENOTES

The State of Florida, Division of Land Sales,
Condominiums and Mobile Homes has taken a
position in two relatively recent condominium
arbitration decisions, The Palm Club Association, Inc.
v. Bocchinos and The Palm Club Association, Inc. v.
Callahans, which implies the expansion of the scope
of an association’s rights to alter common elements
unilaterally while simultaneously narrowing the long
recognized doctrine of selective enforcement.

Selective enforcement, as the phrase
implies, is the enforcement of the governing
documents of an association in a manner which
“selects” or singles out one party arbitrarily.  This
person or corporate owner is singled out by the
association’s board for disparate treatment.  The
governing documents and law should be applied to
everyone uniformly; not just to owners or tenants
but, against all who are governed by them.  

Selective enforcement historically occurred
when an association had sought to prohibit an owner
from taking some action which would be a violation of
the governing documents and yet allowed another
person to break the restrictions.  It can also be when
the association attempts to require an owner to take
some action but does not require similarly situated
owners to also take that same action.  For example,
if an association had a restriction in the declaration
of condominium which prohibits dogs from being
maintained by any unit owners, the association would
be engaging in selective enforcement if it took no
action against or affirmatively allowed owner Smith to
have a dog, while sending demand letters to owner
Jones informing him that he is in violation of the
declaration and demanding that he remove the dog
from the property.  The essence of selective
enforcement is that the restriction is not being
applied uniformly and in a standardized manner to
each and every person or entity bound by the
restrictions.

Section 718.303, Florida Statutes (the
Florida Condominium Act) provides that each unit
owner and each association shall be governed by

and comply with Chapter 718 and the governing
documents of the association.  Chapter 718 later
goes on to define “governing documents” as the
recorded declaration of condominium and bylaws of
the association.  Additionally, an initial set of rules is
frequently an exhibit to the declaration or the
prospectus.  Such developer-created rules can be
somewhat unreasonable as a result of the fact that
an owner is on constructive notice of the content of
those rules prior to purchasing a unit.  Generally,
board-made rules must follow a “standard of
reasonableness” and be calculated to achieving some
goal which would benefit the majority of the unit
owners.  This is done in order to avoid situations
where special interest groups are able to control the
board and enact rules and regulations which favor
them over another unit owner or group of owners.
However, all of the restrictions should and must be
enforced fairly and uniformly against everyone for
them to have any legitimacy.

The two decisions, The Palm Club
Association, Inc. v. Bocchinos and The Palm Club
Association, Inc. v. Callahans, occurred when the
Arbitration Division ruled that it is not selective
enforcement for an association to alter the common
elements of the condominium by installing a sun
tunnel (sky light) through the common elements of
the roof without the requisite 75% vote of owners
and yet, file Petitions for Arbitration against two
owners who had done the exact same thing.  The
rationale employed by the Division’s arbitrator in
these cases was that selective enforcement only
applies between two owners.  The Division’s ruling
would mean that selective enforcement does not
occur when it is the association itself, which is
violating the restriction. The theory under this
decision is that for some reason, the association is
not bound in the same manner as the other owners.
That is, even though the documents in Palm Club
provided that no alterations to the common elements
may be made without a 75% vote of unit owners, the
association was free to take the position that it can
alter the common elements without a vote, and when
another owner alters the common elements without
a vote, it can sue him to enforce the restriction
without being selective. 

THE CHANGING FACE OF
SELECTIVE ENFORCEMENT:

WHO WILL GUARD THE GUARD


