
Resolutions can Assist Associations
Fort Myers News-Press  December 25, 2003

By Joe Adams
jadams@becker-poliakoff.com
TEL (941) 433-7707
FAX (941) 433-5933

The New Year marks a chance to refl ect on past 
successes and failures.  Of course, the customary 
way to shoot for success in the upcoming year is the 
New Year’s Resolution.  Here are ten proposed New 
Year’s Resolutions for community associations, fi ve 
for owners and residents, fi ve for the Board.

For the owners and residents:

•   Remember that the association is not a landlord 
and the board members are not the building super-
intendent.  They are volunteers.  They are human 
beings who will make mistakes.

•   Volunteer to do one thing for your community 
during the upcoming year.  Whether it is typing up 
an edition of the community’s newsletter, or solicit-
ing bids for some planned project, every little bit 
helps.

•   The next time you get upset about something that 
has happened at the association, wait twenty-four 
hours to address it.  It is amazing how a night’s sleep 
sometimes puts a new perspective on things. 

•   Follow the rules.  There is at least one rule in 
every community that some resident despises, or 
thinks is silly or outdated.  However, that rule may 
be very important to your next door neighbor.  

•   Sit down and read the association’s governing 
documents.  In the fl urry of activity involved in buy-
ing a new home, very few people have the time or 
inclination to read through a thick stack of condo-
minium or homeowner’s association governing doc-
uments.  One of the most common complaints I hear 
from boards when a dispute erupts in a community, 
is that the problem would have never happened if 
the owner would have read the documents.  

Now, for the board:

•   Remember that an owner questioning what 
is being done, or suggesting another approach, 
is not necessarily an attack on the board.  Great 
ideas sometimes come from the most unexpected 
sources.

•   Try to create an environment that encourages 
community participation.  Sometimes it is easier and 
faster to just do things yourself.  However, the more 
your association is perceived as a partnership, the 
smoother things will go.

•   Read your governing documents.  Owners 
are not the only ones guilty of not knowing the 
community’s governing documents.  If there are 
archaic or un-enforced rules, it is time to look at 
changing them.

•   Review all of your relationships.  Take a look at 
each vendor providing goods and services to your 
association.  Are they meeting your expectations?  
Keeping in mind that you often get what you pay 
for, the cheapest is not always the best.  For exam-
ple, the cheapest lawyer often ends up costing you 
the most money.   

•   Don’t sweat the small stuff.  While board 
members should take their obligations seri-
ously, some things just are not life and death 
matters.  Keeping things in proper perspec-
tive and good balance (admittedly easier said 
than done), makes board service much more 
rewarding.

If you are like most of us, you will probably 
break most of these resolutions, but at least it is 
worth a try.
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QUESTION:   A homeowner in our community sought 
a variance from our protective covenants because of 
a claimed disability.  The Architectural Review Board 
(ARB) denied the request.  However, the owner ap-
pealed the denial to the board and was granted the 
variance.  Is this discrimination on the basis of disabil-
ity?    D.F. (via e-mail)

ANSWER:   An association is obligated to make “rea-
sonable accommodations” for the benefit of the dis-
abled.  Typically, what is “reasonable” is at the center 
of legal disputes involving these matters.

Although I do not know all of the facts of your case, 
it seems that the disabled owner ultimately got what 
he or she wanted, and would be hard-pressed to claim 
discrimination.

QUESTION:  I have lived in a condominium for five 
years and have never received a copy of the minutes 
from any of the meetings.  Are we supposed to get 
them?  D.W. (via e-mail)

ANSWER:  Minutes of all meetings of the board 
and the membership must be kept by the associa-
tion and are part of the “official records.”  Any 
unit owner is entitled to review the records, in-
cluding minutes, where they are kept (typically the 
association office).

There is no requirement in the law that minutes of 
board or members’ meetings be mailed to the own-
ers, and for cost reasons, most associations do not 
do so.  However, communication is important in as-
sociations and your board should endeavor to keep 
owners informed about what is going on.  If mailing 
out the minutes is too costly, a newsletter or web-site 
might be a good idea.  Perhaps you should consider 
volunteering to assist the association in getting such 
a project going.

QUESTION: Our association entered into an 
agreement with a contractor to do some repairs.  
The repairs were completed and the association 
paid the contractor in full.  Now we find that a lien 
has been filed against our condominium units due 
to the fact that the contractor has financial prob-
lems and never paid his supplier.  Isn’t there some 
form that is available that protects the associations 
in these cases?  A.R. (via e-mail)

ANSWER:   Florida Statutes Chapter 713, known as 
the Construction Lien Law applies to this situation.  
Under the law, an association can end up paying twice 
for the same work if steps are not taken to comply 
with the law.

The first step is to record a document known as a 
“Notice of Commencement” in the public records.  
Subcontractors and persons who provide materials to 
the job are then placed on notice of the owner’s iden-
tity.  Subcontractors and suppliers must then file what 
is known as a “Notice to Owner” with the property 
owner.

Then, as payments are made, lien waivers are obtained 
from those who have filed “Notices to Owner” and 
certain affidavits can also be relied upon during the 
process.

The Construction Lien Law is a relatively complex 
statute, and an association board is well advised to 
have competent legal counsel in addressing construc-
tion lien issues.

As an individual unit owner, you are conferred by law 
the right to pay off your individual share of the lien, if 
you wish to do so.  

QUESTION:   What is the difference between a gen-
eral proxy and a limited proxy?  D.L. (via e-mail)

ANSWER:   A general proxy can typically only be used 
for establishing a quorum and voting on procedural 
items, such as approval of minutes.

A “limited proxy” (sometimes called a directed proxy) 
is more in the nature of an absentee ballot.  The absen-
tee unit owner “directs” the proxyholder how to vote, 
and thus the proxyholder’s powers are “limited.”

Limited proxies are required for most votes in condo-
miniums.  For HOA’s, the law is a bit more liberal.

QUESTION:  You recently wrote an article stat-
ing that board members must vote unless there is a 
conflict of interest.  At a class for parliamentarians, 
we were told that only state officials must vote, and 
that members of not-for-profit boards do not have 
to vote and should not state why they are not voting.  
We are confused.  S.C. (via e-mail)
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ANSWER:   Your parliamentary procedure 
instructor was incorrect.

If your association is a condominium, Section 
718.111(1)(b) of the law states that a director of the 
association who is present at a meeting of the board 
is presumed to assent to action taken unless he or she 
votes against such action or abstains from voting with 

respect thereto because an asserted conflict of interest.  
A vote or abstention for each member of the board 
must be recorded in the minutes.

In Section 720.303(3) of the law applicable to HOA’s, it 
is stated that the minutes of board meetings must include 
“a vote or abstention from voting on each matter voted 
upon for each director present at the board meeting.”
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