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Today, I will try to catch up on some backlogged 
reader inquiries.  Keep those letters and e-mails 
coming.

QUESTION:   The documents for our homeowners 
association states that we must have at least three, 
but not more than five board members.  Recently, 
three of our five board members resigned.  The 
two remaining members plan to appoint the three 
vacant seats.  Is it illegal for two to appoint three, 
or do we need a general meeting of the members to 
elect the new directors?  C.W. (via e-mail)

ANSWER:   Assuming that your association is a 
not-for-profit corporation (most are), the law pro-
vides that the remaining members of the board, 
even though less than a quorum, can fill vacan-
cies on the board.  The law is found at Section 
617.0809(2) of the Florida Statutes.

Accordingly, it would not appear that a special 
membership meeting would be necessary, only 
board action.  Although the law is not entirely clear 
on the point, it is arguable that if your association’s 
bylaws contain a different provision (which would 
be rare), the bylaws might control. 

QUESTION:  Is the addition of a pool heater 
in a condominium swimming pool a “material 
alteration of the common elements,” requiring 
seventy-five percent unit owner approval?  A.E. 
(via e-mail)

ANSWER:   It depends.  In a ruling involving a 
North Fort Myers condominium association, the 
Department of Business and Professional Regula-
tion ruled that the addition of a pool heater was 
a “material alteration” thus triggering the require-
ment for a membership vote. 

However, not every situation where a pool heater is 
added would necessarily be considered a “material 
alteration.”  For example, if an existing heater were 
being replaced, different considerations might apply.

Material alterations do not always require seventy-fi ve 
percent unit owner approval, you must look to the 
declaration of condominium.  Only when the declara-
tion of condominium is silent on the procedure for au-
thorizing “material alterations,” does the seventy-fi ve 
percent “default” threshold in the statute kick in.

QUESTION:   Our condominium documents 
stipulate that assessments must be levied accord-
ing to percentages, generally based on the size of 
our apartment.  Our board recently levied a “flat 
fee” special assessment for each unit.  Is this law-
ful?  Shouldn’t special assessments be allocated on 
the same percentage as the regular monthly assess-
ments?  A.T. (via e-mail)

ANSWER:   A review of your community’s govern-
ing documents would be required to answer the 
question without qualification.  

However, in virtually all of the condominium docu-
ments I have read, special assessments are allocated 
on the same basis as regular assessments, and for 
condominiums, the law appears to require same (ca-
ble television charges are an exception to this rule).

Therefore, if I were a betting person, I would bet 
that your board needs to take a second look at how 
this matter is being handled.

QUESTION: I would appreciate it if you could 
give me a web-site that would give me all the rules 
and regulations for a board of directors for a Flor-
ida homeowners association.  N.P. (via e-mail)
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Mr. Adams concentrates his practice on the law of community association law, primarily representing con-
dominium, co-operative, and homeowners’ associations and country clubs. Mr. Adams has represented more 
than 600 community associations and serves as managing shareholder of the Firm’s Naples and Ft. Myers of-
fi ces.

Send questions to Joe Adams by e-mail to jadams@becker-poliakoff.com This column is not a substitute for 
consultation with legal counsel.  Past editions of this column may be viewed at www.becker-poliakoff.com.

ANSWER:  For those who like to keep abreast of 
the Florida laws affecting your community, the 
State of Florida provides its citizens with easy 
access to the Florida Constitution, Statutes and 
Administrative Code. The Florida Senate’s home 
page, which may be found at www.flsenate.gov, 
allows internet users to access bills from any ses-
sion, conduct text searches of all bills and stat-
utes, find their House Representative and Senator, 
view streaming video of action on the House and 
Senate floors, and access all kinds of information 
relating to government in the Sunshine State. 

If you’re not internet savvy, Florida citizens may 
call the Division of Statutory Revisions at (850) 

488-8403 with quest ions  about  Flor ida 
Statutes  and the  State  Const i tut ion.  Addi-
t ional ly,  c i t izens  can purchase  pr inted cop-
ies  of  F lor ida Statutes  through the  web-s i te  
or  by ca l l ing (850)  488-2323.   Chapter  617 
of  the  Flor ida Statutes  ( the  Flor ida Not-
For-Prof i t  Corporat ion Act)  and Chapter  
720 (unoff ic ia l ly  dubbed the  Flor ida Hom-
eowners ’  Associat ion Act)  are  what  you are  
looking for.   

Of  course ,  many of  an associat ion’s  require-
ments  wi l l  be  contained in  your governing 
documents ,  which are  avai lable  as  part  of  
the  associat ion’s  of f ic ia l  records .
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