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State Appeals Court Ruling will Change Pet Ban Rules

Enforcing Ban Against Just Dogs was Arbitrary
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According to a recent front page article in the
New York Times, it is estimated that some
fifty million Americans live in housing that is
subject to a mandatory membership commu-
nity association. Most typically, condominium
associations and homeowners’ associations
(HOA’s) are the organizations that serve as
a private form of government for one in six
Americans. For Floridians, that percentage is
undoubtedly higher.

While community associations perform many
substantial functions (including maintenance of
the community infrastructure and insurance),
most of the headline-grabbing stories deal with
wars between an owner and their board over
flags, swimming pools, “service animals,” and

the like.

If the truth be known, while such “human
interest” cases are part of the mix, most as-
sociation boards express an intense disdain for
taking a hard-line stance on what many per-
ceive as petty or minor rule violations. After
all, will one elderly woman having an “indoor
cat” in a hundred unit complex with a no-pet
policy drag down property values? Unlikely.
Of course, the question then becomes what the
board can or should do when the second owner
asks to bend the rules, and the third, and the
fourth, and the fifth.

The law is clear that, at some point in time,
an association’s non-enforcement of a rule will
cause it to become unenforceable. The legal
concepts are couched in mysterious sounding
legal terms like estoppel, waiver, and selective
enforcement.

It is probably impossible to find any association
which has not let some rule violations slip by. When
the board decides it is time to enforce the rules, the
owner now being targeted cries selective enforce-
ment. Florida’s law has traditionally been interpret-
ed to mean that in order for selective enforcement to
be shown, there needs to be some similarity between
the rules at issue. For example, the fact that the
board has never enforced the no-tile rule is not a
good defense for someone who wants to break the
no-pet rule.

A recent court decision released from the Palm
Beach-based Fourth District Court of Appeal has
called this conventional wisdom into question. The
Forest Villas Condominium, located in Broward
County, filed a lawsuit against a unit owner for
keeping a dog in contravention of the association’s
pet restriction. The trial court ruled in favor of the
association.

On appeal, the question reviewed by the court
was whether the association’s enforcement
of the “no pet” policy against dogs, but not
against cats, constituted selective enforcement.
The unit owner presented an affidavit from an-
other unit owner, who claimed to have owned
two cats for the past nine years. The affidavit
also said that a board representative told the
owner that the cats would be grandfathered,
and that the association would not take action
against her. The affidavit also claimed that
this owner had seen cats in the windows and
on the balconies of many other units, and that
their presence was “open and notorious.”

The trial court had ruled “cats are not the same
as dogs” and that associations “allowing a cat on
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the premises does not equal disallowing a dog.”
The high court saw it differently.

The appellate court found the restriction in the dec-
laration, which provided for “no pets whatsoever”
(except for fish and birds) to be unambiguous. The
reviewing court, without citing any rationale, went
on to state: “The fact that cats are different from
dogs makes no difference. What does matter is that
a cat nor a dog is a fish or a bird, so both should be
prohibited.” Thus, in the court’s eyes, the associa-
tion was guilty of selective enforcement.

This case is at odds with the previous position of the
state’s condo arbitration department. The depart-
ment has recently announced that it will now review
future selective enforcement defenses in pet cases in
light of the appellate court’s mandate.

So if it looks like a dog, walks like a dog, barks like
a dog, and bites like a dog, it just might be a cat.

Now on to reader mail.

QUESTION: Our condominium documents
state that regular amendments to the condo-
minium documents require a “sixty-six and
two-thirds percent vote” for passage. Our
question is whether this is two-thirds of
those present at a meeting, or two-thirds of
all the units. B.B. (via e-mail)

ANSWER: Depending upon the exact lan-
guage used in the documents, the result
could be quite different. The language you
have cited implies that two-thirds of all vot-
ing interests (there is typically one voting
interest per unit) would need to approve
any amendment. I am aware of one local
case, which went all the way to an appeals
court, where similar language was found to
require two-thirds of all voting interests for
approval. &2
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Send questions to Joe Adams by e-mail to jadams@becker-poliakoff.com This column is not a substitute for
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