
Today’s column is the second 
part of our discussion of tips for 
new association board members 
(and perhaps some reminders 
for the veterans as well).  Last 
week, we looked at director li-
ability, indemnifi cation, and 
insurance.  Today, a primer 
on the association’s governing 
documents.

For condominiums, there are 
four important documents that 
every board member should 
read, re-read and attempt to 
understand.  They are the 
declaration of condominium, 
the articles of incorporation 
(sometimes called certifi cate 
of incorporation or charter), 
the bylaws, and the rules and 
regulations (sometimes called 
house rules, association policies, 
and various other names).  The 
hierarchy (order of importance) 
of the documents is the declara-
tion, then the articles, then the 
bylaws, then the rules.  

The declaration is similar to a 
deed restriction, and covers the 
more substantial aspects of unit 
owner and association rights 
and responsibilities.  Issues 
like who maintains what, who 
insures what, what happens 
when there is a casualty, ease-
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ments, lease restrictions, sale 
restrictions, common expense 
sharing, and voting rights are 
typically addressed in the dec-
laration.

The articles are customarily a 
fairly short form of document.  
The articles establish the exis-
tence of the corporation which 
operates the condominium 
(called the association), provide 
for its perpetual existence, its 
status as a not-for-profi t entity, 
and the like.

The bylaws might be looked at as 
the association’s housekeeping 
rules.  Bylaws of a condomini-
um association typically deal 
with association procedures, 
such as how many people sit on 
the board, how they are elected, 
how meetings are to be called, 
assessment procedures, board 
powers and duties, and the like.

The rules and regulations are 
usually the “do’s and don’ts” 
for the community, typically 
regulating issues such as vehicle 
parking, pet policies, common 
area use, and the like.

For cooperatives, the coop-
erative documents are similar 
to the condominium coun-

terpart, although there is no 
declaration of condominium.  
Rather, a “muniment of title” 
sets forth basic ownership 
rights and responsibilities.  
Such documents are usually 
called a proprietary lease or 
occupancy agreement.

For homeowners’ associations, 
the documents are again very 
similar to the condominium 
model.  The declaration is usu-
ally called a declaration of 
covenants, a deed of restric-
tions, or a similar name denot-
ing covenants running with the 
land.  In many HOA’s, rules are 
limited to use of common areas, 
whereas condominium rules 
often regulate use of the unit 
(apartment) as well.

It is surprising to occasionally 
discover that association board 
members do not have a copy of 
the community’s governing doc-
uments, or as is more often the 
case, do not have a complete set 
of the documents with amend-
ments made over the years.  

So, if ignorance of the law is 
no excuse, don’t ignore your 
documents either, since they 
are the law of the land for your 
community.
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Now on to reader mail.

QUESTION:  I have heard 
that a condominium asso-
ciation cannot amend the 
amendment provisions in the 
declaration of condominium 
to require fewer owners to 
agree to future amendments 
to the declaration.  For ex-
ample, if the original declara-
tion requires two-thirds of all 
owners to assent to an amend-
ment to the declaration, an 
amendment cannot be made 
to reduce the number of own-
ers needed to two-thirds of 
the owners present at a meet-
ing.  Does this also apply to 

homeowners’ associations?  
- D.P. (via e-mail)

ANSWER:   I believe you have 
been misinformed.

There is nothing in the Florida 
condominium law which pro-
hibits an association from 
amending the amendatory 
provisions in any of the condo-
minium documents.  Customar-
ily, developers make it difficult 
to amend condominium docu-
ments, primarily for protection 
of developer interests.

After the community is turned 
over from the developer, many 

associations come to learn that 
there is a fairly constant number 
of owners (sometimes a signifi-
cant percentage) who do not par-
ticipate in the community’s affairs 
through exercising their right to 
vote.

In such cases, communities often 
do amend the original amend-
ment clauses to base future 
amendments on those who vote, 
not the entire membership.  As far 
as I am aware, the law is no differ-
ent for homeowners’ associations, 
and in fact the apathy problems 
that plague some condominium 
associations are often more pro-
nounced in the HOA.
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